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IN THE UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT

CHRIS J. KROENUNG, )
)

Petitioner, )
)

v. ) No. 2025-1363
)

DEPARTMENT OF DEFENSE, )
)

Respondent. )
)

SECOND DECLARATION OF ERIN KNESE

Erin D. Knese, an attorney duly admitted to practice before this Court, under

penalty of perjury (28 U.S.C. § 1746), declares the following:

INTRODUCTION

1. I am an attorney admitted to practice in the State of Missouri, several

district courts, the USPTO, as well as this Court.

2. Petitioner Mr. Chris Kroenung (“Kroenung”) is my client and I

represent him in this case. We have been working together on this case since mid-

January 2025. As such, I am fully familiar with the facts and circumstances

surrounding this matter.

3. I submit this Declaration and the attached exhibits in support of

Kroenung’s Second Motion for Judicial Notice (“2MJN”) pursuant to the applicable
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rules of the Federal Rules of Appellate Procedure and this Court’s Rules of

Procedure.

4. The documents attached are from the public record and are not subject

to dispute. Conclusory statements in the Motion may apply facts, or weigh facts to

advocate for a position. Respondent’s position is set forth in the Motion at § I.B.

5. Pursuant to Federal Circuit Rule 27(a)(4), this document is my unsworn

declaration made under penalty of perjury under 28 U.S.C. § 1746, which is repeated

in the heading.

6. Pursuant to Federal Circuit Rule 27(d), the Motion contains a list of the

exhibits in the addendum.

7. I further submit the Declaration in accord with suggestions by the

Supreme Court in Elgin v. Department of Transportation, 567 U.S. 1, 19 (2012) as

a method to present material that can assist this Court’s resolution of the

constitutional issues present in the case, where no record was built at the MSPB

proceeding.

8. Exhibits proposed to become part of the Supplemental Appendix are

detailed in the chart accompanying the Motion for Leave to File a Supplemental

Appendix, to be filed immediately following this filing in the ECF.

9. The first page of each Exhibit is provided at the end of each document’s

paragraph below.
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THE EXHIBITS

10. Exhibit 26 is a notice in the Federal Register submitted by FDA that

issued on Sept. 28, 2022. It alone can prove the mandated self-test was only available

under EUA. (Though the fact is now relatively easy to prove, it took months of

research to uncover that its proof could be this simple.) SAppx4060.

11. Exhibit 61B is a corrected filing of Exhibit 61 (ECF No. 24-33). In the

original filing, updated versions of the January 24, 2022 and February 28, 2022

documents were inadvertently included as the originals. This version fixes that. The

SAppx range has gone from 5001-5060 and is now at 7001-7058.

12. Exhibits 64 and 65 are additional captures of the SFWTF FAQwebsite

for Testing (Ex. 64) and Vaccination (Ex. 65) on the dates shown in the Wayback

capture. These are an extension of MJN Exhibit 60 with additional dates to show

changes should particular issues arise at Oral Argument.

13. Exhibits 66-69 are documents related to attestation forms and

additional details will be provided if needed. These were linked to from SFWTF

websites in Exhibits 60, 64 and/or 65. Exhibit 66 was for onsite contractors. Exhibit

67 was for federal employees and linked in SFWTF August 6, 2021 FAQ. Exhibit

68 was the privacy noticed linked to for federal employees after EO 14043 issued,

and Exhibit 69 is the privacy notice linked to for federal empoyees after EO 14043

was enjoined.
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14. Exhibit 70 is a collection of notices in the Federal Register submitted

by FDA relevant to EUA status during the pandemic, as cited in the Reply brief.

15. Exhibits 71 contains three letters sent from FDA regarding FlowFlex,

the first antigen, rapid, at-home test to receive full market approval in November

2023. The letters are dated Oct. 4, 2021, Feb. 18, 2022, and March 7, 2022. They

were downloaded from FDA’s website through links in FDA’s listing for At-Home

Antigen Tests on various dates.

16. Exhibits 74 is the Federal Register Notice for the OSHA Emergency

Temporary Standard published in November 2022.

17. Exhibit 76 is an OSHA website with FAQ relevant to JRCBN. It is

available at https://www.osha.gov/coronavirus/ets2/faqs (last accessed December 1,

2025).

18. Exhibit 80 is DOD’s Consolidated Guidance (Rev 0) as cited in the

Response and available at their link.

19. Exhibit 82 is DOD’s Consolidated Guidance (Rev 3) as cited in the

Response and available at their link.

20. Exhibit 87 is Federal Register notices submitted by DOD in December

2021 (SAppx845-46) and February 2022 (SAppx847-48) regarding Form DD3150.
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21. Exhibit 88 contains 4 versions of DOD’s Form DD3112 obtained

through the Wayback machine using the links provided in the DOD documents

referring to the form.

22. Exhibit 89 contains 4 notices from the Federal Register related to

DOD’s Form DD3112.

23. Exhibit 91 is a June 2021 GAO report available at

https://www.gao.gov/assets/gao-21-321.pdf.

24. Exhibit 92 contains the articles at the links cited in Kroenung’s Pre-

Hearing Submission (Appx281 n.1).

25. Exhibit 98 contains DOD Instruction 6055.1 which Respondent argues

(for the first time on appeal) was the basis for the agency’s authority to mandate

testing. The link is in Respondent’s brief.

26. Exhibit 145 is a transcript from a September 2021 press conference

by the Pentagon Press Secretary the day after the EO issued. It was downloaded

from DOD’s website at https://www.war.gov/News/Tag/155445/EndDate/2021-

12-01/?Page=9 and the particular document is at

https://www.war.gov/News/Transcripts/Transcript/Article/2725063/pentagon-

press-secretary-john-f-kirby-holds-a-press-briefing/.
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