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UNITED STATES OF AMERICA 
MERIT SYSTEMS PROTECTION BOARD 

CENTRAL REGIONAL OFFICE 

CHRIS J. KROENUNG, 
Appellant, 

DOCKET NUMBER 
CH-0752-23-0234-I-1 

V. 

DEPARTMENT OF DEFENSE, 
Agency. 

DA TE: October 8, 2024 

Edward Scott Lloyd, Front Royal, Virginia, for the appellant. 

Jack W Rickert, Springfield, Virginia, for the agency. 
Mary Clements McKenney, Springfield, Virginia, for the agency. 
Doretha Stephenson, Springfield, Virginia, for the agency. 
Dennis Dailey, Arnold, Missouri, for the agency. 

BEFORE 
David R Lidow 

Administrative Judge 

INITIAL DECISION 

INTRODUCTION 

On March 20, 2023, the appellant, Christopher J. Kroenung, filed an appeal 

with the Board challenging his removal from his position as an Aeronautical 

Analyst with the Department of Defense, National Geospatial-Intelligence 

Agency (NGA or agency), for conduct unbecoming based on his continuing 

refusal to comply with the agency's mandated COVID-19 testing policy in 2022. 

Initial Appeal File (IAF), Tab 1. The Board has jurisdiction over this appeal. See 

5 U.S.C. §§ 7501-7503. The appellant's requested ihearing was held on January 

17, 2024. IAF, Tab 33. 
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For the reasons discussed below, the agency's decision to remove the 

appellant from federal service is AFFIRMED. 

ANALYSIS AND FINDINGS 

Background 

The appellant began his employment with the agency in 2004 as an 

Aeronautical Analyst with the NGA stationed in Springfield, Virginia. IAF, Tab 

5; see also Hearing Recording (HR) (Kroenung Testimony), Tab 33. In roughly 

2008, the appellant was assigned to a unit referred to as "Geo-areas," where his 

responsibilities included aggregating aeronautical data from his assigned host 

countries and transferring the collected data to an agency database. HR, Tab 33. 

In 2015, the appellant was assigned to the Terminal En-route Procedures Branch, 

(TERPS), with similar job responsibilities, where he worked on developing flight 

approach and landing procedures. Id. In 2018, Justin Nahlik, TERPS Branch 

Chief, became the appellant's first-line supervisor. Id.; see also HR, Tab 33 

(Nahlik Testimony). 

Agency's COVID-19 Testing Policy 

In December 2021, while working in TERPS under Nahlik's supervision, 

the agency adopted national guidance and workplace safety protocols regarding 

COVID-19 testing procedures known as "Force Health Protection Guidance 

(Supplement 23) Revision 3-Department of Defense Guidance for Corona virus 

Disease 2019 Vaccination Attestation, Screening Testing, and Vaccination 

Verification, 20 December 2021" and "S.upplemental Guidance for Implementing 

Mandatory COVID-19 Vaccination Attestation, Screening Testing, and 

Vaccination Verification of DoD Civilian Employees for the DoD Fourth Estate-

Revision 3, 10 January 2022." IAF, Tab 5, Subtabs 4k and 41. Together, the 

policy guidance mandated that all subject federal employees, including NGA 

employees, who were not fully vaccinated for COVID-19, would be required to 
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provide documentation of a negative COVID-19 test on a weekly basis when 

reporting to their worksite. Id.; see also HR, Tab 33 (Nahlik and Kroenung 

Testimony). 

Appellant's Willful Refusal to Abide by COVID-19 Testing Policy and 

Progressive Discipline 

On January 3, 2022, the appeHant, who had not provided proof of 

vaccination status, reported to work without documentation of a negative COVID-

19 test as required by NGA's testing program in accordance with the DoD 

guidance noted above. HR, Tab 33 (Nahlik and Kroenung Testimony). The 

appellant was directed by his Division Chief to obtain a COVID-19 test and 

provide proof of the negative test before he would be permitted to enter the 

worksite. Id. The appellant failed to comply with the directive and refus,ed to 

obtain a COVID-19 test. Id. 

As a result, on February 17, 2022, Nahlik issued the appellant a written 

reprimand for conduct unbecoming a federal employee, in which he further 

informed the appdlant, "it is my hope that this Letter of Reprimand will serve as 

a corrective measure and convey to you the importance of following Agency 

directives in order to comply with COVID-19 safety and force health protection 

measures." IAF, Tab 5, Subtab 4i. The appellant was given seven calendar days 

to comply with the agency's COVID-19 testing policy and was further informed 

that continued non-compliance would result in more severe disciplinary action, up 

to and including removal from his position. Id. The agency also advised the 

appellant that he could seek a reasonable accommodation based on a sincerely 

held religious belief or medical disability. Id. The appellant did not pursue any 

accommodation on medical or religious grounds, later acknowledging that neither 

exception pertained to him. HR, Tab 33 (Kroenung testimony). 

In the weeks that followed, the appellant continued to refuse to abide by 

the agency COVID-19 testing directive. Id. (Nahlik Testimony). Subsequently, 
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on March 1, 2022, the appellant notified his supervisor that he did not plan to 

come to work that week to avoid the testing requirement. Id.; see also IAF, Tab 

5, Subtab 4h. The following week, March 7, 2022, the appellant failed to inform 

his supervisor that he did not plan to come to work that week based on the 

COVID-19 testing requirement. Id. Consequently, the agency proposed that the 

appellant receive a 10-day suspension without pay for conduct unbecoming based 

on his refusal to follow agency policy requiring submission of a negative test 

result before entering the worksite. Id. In his June 6, 2022, written response to 

the notice of suspension, the appellant argued that the COVID-19 testing 

requirement was unlawful, discriminatory, and ineffective. Id., Subtab 4g. On 

July 8, 2022, Vietta Williams, Director of NGA's Human Development 

Directorate who served as the deciding official, affirmed the 10-day suspension 

after considering the appellant's written reply. Id., Subtab 4f; HR, Tab 33 

(Williams Testimony). 

Appellant's Removal for Conduct Unbecoming Based on Failure to Follow 

COVID-19 Testing Policy 

After serving the 10-day suspension from July 18-27, 2022, the appellant 

continued to refuse to comply with the agency's COVID-19 testing requirement 

IAF, Tab 5, Subtab 4e. The appellant informed Nahlik that he would not submit 

to testing, but asked if he could utilize accrued leave after the end of his 

suspension. HR, Tab 33 (Kroenung Testimony). Nahlik denied the request citing 

the fact that the appellant was receiving in-office training during this period, and 

that his absence would cause the agency to suffer mission degradation due to the 

appellant's workload at the time. Id. (Nahlik Testimony). 

On August 8, 2022, when the CDC community level measurmg the 

prevalence of COVID-19 m the local area was reported as high, the appellant 

informed Nahlik that he would not be submitting to COVID-19 testing and, 

therefore, he was not allowed to return to the worksite. Id. (Kroenung and Nahlik 
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Testimony). The following week on August 15, 2022, when the CDC community 

level was reported as medium, the appellant again refused to comply with the 

agency's COVID-19 testing program and notified Nahlik that he would not 

submit to COVID testing. Id. 

Given the agency had previously issued the appellant a written reprimand 

and 10-day suspension based on his prior refusal to comply with the agency's 

policy directives, on October 24, 2022, the agency proposed the appellant's 

removal for conduct unbecoming a federal employee based on his continuing 

failure to comply with the agency's COVID-19 testing requirements, citing the 

weeks of August 8 and 15, 2022, as two separate specifications for the underlying 

misconduct. IAF, Tab 5, Subtab 4e. On November 4, 2022, the appellant 

submitted his written response, which repeated the same objections as his earlier 

reply to the IO-day suspension. Id., Subtab 4d. The agency's deciding official, 

Director Williams, considered the appellant's written response and the relevant 

Douglas factors. Id., Subtabs 4b and 4c; see also HR, Tab 33 (Williams 

Testimony). Director Williams determined that the agency's progressive 

discipline had been ineffective in deterring the appellant's misconduct, and that 

the appellant's persistent refusal to abide by agency policy rendered him unable 

to perform his job duties. Id. Director Williams concluded that the appellant's 

misconduct undermined the agency's confidence and trust in his ability to do his 

job. Id. Accordingly, on February 28, 2023, Director Williams upheld the 

appellant's removal with an effective date of March 4, 2023. IAF, Tab 5., Subtab 

4b. On March 22, 2023, the appellant timely filed an appeal with the Board. 

IAF, Tab 1. The appellant's requested hearing was held on January 17, 2023. 

Id., Tab 33. 

Applicable Law and Burden of Proof 

To sustain an adverse action before the Board, the agency must prove by a 

preponderance of the evidence the factual basis for the misconduct charged, and 



Appx6

6 

establish that disciplinary action, based on the proven misconduct, promotes the 

efficiency of the service. See 5 U.S.C. §§ 7513(a) and 770l(c)(l)(B); 5 C.F.R. § 

1201.56(b)(l). A preponderance of the evidence is that degree of relevant 

evidence that a reasonable person, considering the record as a whole, would 

accept as sufficient to find that a contested fact is more likely to be true than 

untrue. 5 C.F.R. § 1201.4(q). 

The "efficiency of the service" requirement includes a showing that some 

disciplinary action is warranted (the "nexus" requirement) and that the particular 

penalty imposed by the agency is within the tolerable limits of reasonableness. 

Thus, three distinct elements must be proven by the agency in any adverse action. 

Pope v. U.S. Postal Service, 114 F.3d 1144, 1147 (Fed. Cir. 1997); Douglas v. 

Veterans Administration, 5 M.S.P.R. 280, 302-303 n.67, 307- 308 (1981). 

When an agency supports a charge by more than one specification, proof of 

one or more of the supporting specifications is sufficient to sustain the charge. 

Burroughs v. Department of the Army, 918 F.2d 170, 172 (1990) (discussing that 

where more than one event or factual specification supports a single charge, proof 

of one or more, but not all, of the supporting specifications is sufficient to sustain 

the charge); Christopher v. Department of the Army, 107 M.S.P.R. 580, 590 

(2007). A charge must be viewed in light of the accompanying specifications and 

should not be technically construed. Otero, 73 M.S.P .R. at 202. 

The Agency Proved the Charge of Conduct Unbecoming Based on the 

Appellant's Repeated Refusal to Follow Agency COVID-19 Testing Policy 

As noted above, the agency charged the appellant with conduct unbecoming 

based on two supporting specifications, which set forth, in pertinent part: 

Specification #1: On or about 8 August 2022, when the CDC 
Community Level at NCW was HIGH, you failed to comply with the 
agency's COVID-19 testing program when you notified your 
supervisor that you are refusing to test. 
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IAF, Tab 5, Subtab 4e. The proposed removal specifically referred to the fact 

that the appellant had been disciplined on two prior occasions for similar 

misconduct, having received a written reprimand on February 17, 2022, and 1 O-

day suspension on July 8, 2022, and in both instances the appellant was warned 

that continued non-compliance would result in more severe disciplinary action, up 

to and including removal. Id. 

It is well-established tihat an agency is permitted to bring a general charge 

m the form of conduct unbecoming, so long as the charge and supporting 

specifications describe in narrative form the actions that constitute misbehavior. 

Colbert v. United States Postal Service, 93 M.S.P.R. 467, ,r 12 (2003) (citing 

Cross v. Department of the Army, 89 M.S.P.R. 62, ,r 9 (2001)). To prove a 

generically labeled charge, such as conduct unbecoming or unacceptable conduct, 

the agency must prove the appellant committed the acts alleged in support of this 

broad label. See Canada v. Department of Homeland Security, 113 M.S.P.R. 509, 

,r 9 (2010) ( citations omitted). Unless specified in the charge, the agency is not 

required to show intent or that the conduct in question actually embarrassed the 

agency. See Crouse v. Department of the Treasury, 75 M.S.P.R. 57, 63 (1997), 

rev'd on other grounds and remanded sub nom. Lachance v. Merit Systems 

Protection Board, 147 F.3d 1367, 1371-72 (Fed. Cir. 1998). 

Here, it is undisputed and acknowledged by the appellant that in December 

2021, the agency adopted and implemented DoD guidance requiring NGA 

employees to show proof of COVID-19 vaccination status or, alternatively, to 

submit a negative test result on a weekly basis before gaining access to agency 

facilities. IAF, Tab 5, Subtabs 4k and 41; see also HR, Tab 33 (Kroenung 
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Testimony). I find the agency provided unrefuted and credible evidence that the 

policy was implemented in accordance with the cited DoD guidance, and that 

NGA employees were notified of the requirements in advance. Id.; see also HR, 

Tab 33 (Williams and Nahlik Testimony). The appellant does not dispute having 

been aware of the policy and receiving notification in advance of its 

implementation. Id. He also acknowledged having been previously disciplined 

for his refusal to abide by the agency's COVID-19 testing policy and that he 

informed his supervisor Nahlik of his intention not i!:o comply with the policy in 

the future, notwithstanding the prior disciplinary action. Id. The appellant 

admitted that he did not follow the agency's COVID-19 testing policy on August 

8 and 15, 2022, the time period cited in the specifications pertaining to his 

proposed removal, and he acknowledged that he did not pursue any exception 

based on religious or disability accommodation because he did not believe he was 

entitled to one. Id. At hearing, the appellant reiterated his objections to the 

testing mandate, arguing that the policy js ineffectiv,e and unlawful. HR, Tab 33 

(Kroenung Testimony). However, he presents no evidence in support of his 

contentions, apart from his own personal beliefs as to the validity of the testing 

mandate, which, as discussed above, I find was lawfully adopted per DoD 

guidance and provided to employees in advance for purposes of compliance. 

Therefore, based on the foregoing and my review of the record evidence, I 

find that the agency has proven by preponderant evidence that the appellant 

engaged in conduct unbecoming by failing to provide a negative COVID-19 test 

result for the weeks of August 8 and 15, 2022, in violation of the agency's then-

current COVID-19 screening testing protocols. The charge is SUSTAINED. 
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The Agency Has Proven Nexus and Impact on Efficiency of Service Based 

on the Appellant's Misconduct 

An agency may take action against an employee under 5 U .S.C. Chapter 75 

only for such cause as will promote the efficiency of the service. See, e.g., 

Hatfield v. Department of the Interior, 28 M.S.P.R. 673, 675 (1985). To prove 

that its action promotes the efficiency of the service, "the agency must show by 

preponderant evidence that there is a nexus between the misconduct and the work 

of the agency." Brown v. Department of the Navy, 229 F.3d 1356, 1358 (Fed. Cir. 

2000). See also Winlock v. Department of Homeland Security, 110 M.S.P.R. 521, 

531 (2009) (noting that "the nexus requirement, for purposes of whether an 

agency has shown that its action promotes the efficiency of the service, means 

there must be a clear and direct relationship between the articulated grounds for 

an ad verse action and either the employee's ability to accomplish his or her duties 

satisfactorily or some other legitimate government interest"). 

An agency may establish nexus by showing that the employee's conduct (l) 

affected his or his coworkers' job performance; (2) affected management's trust 

and confidence in the employee's job performance; or (3) interfered with or 

adversely affected the agency's mission. Canada v. Dept. of Homeland Security, 

113 M.S.P.R. 509,514 (2010). Here, I find the appellant's failure to comply with 

the agency's COVID-19 testing policy adversely impacted the agency's ability to 

ensure the health and safety of its workforce and impeded the agency's ability to 

conduct its operations with full staffing due to the appellant being unable to 

report to work resulting from his refusal to follow agency policy. I credit 

testimony from agency management officials noting the mission degradation that 

had occurred and would continue due to the appellant's inability to report to duty 

onsite, and the impact on other staff members having to redistribute the 

appellant's job duties. HR, Tab 33 (Nahlik and Williams Testimony). In 

addition, I find the appellant's failure to comply with the agency's testing policy 

adversely affected the agency's trust and confidence in his ability to follow 



Appx10

10 

instructions. Id. Accordingly, I find that the agency has established a nexus 

between its sustained charge and the efficiency of the service. 

The Agency's Penalty Selection of Removal Was Within Tolerable Limits 

of Reasonableness 

Where, as here, the Board sustains an agency's charge, it will defer to the 

agency's penalty determination unless the penalty exceeds the range of allowable 

punishment specified by statute or regulation, or unless the penalty is so harsh 

and unconscionably disproportionate to the offense that it amounts to an abuse of 

discretion. Batara v. Department of the Navy, 123 M.S.P.R. 278, ,r 5 (2016); Saiz 

v. Department of the Navy, 122 M.S.P.R. 521, ,r 5 (2015). That is because the 

employing agency, not the Board, has primary discretion in maintaining employee 

discipline and efficiency. Saiz, 122 M.S.P.R. 521, ,r 5. The Boad will not 

displace management's responsibility, but instead will ensure that managerial 

judgment has been properly exercised. Id.; see also Guise v. Department of 

Justice, 330 F.3d 1376, 1382 (Fed. Cir. 2003) ("The choice of penalty 1s 

committed to the sound discretion of the employing agency and will not be 

overturned unless the agency's choice of penalty is wholly unwarranted in light of 

all the relevant factors."). 

Mitigation of an agency-imposed penalty 1s appropriate only where the 

agency failed to weigh the relevant factors or where the agency's judgment 

clearly exceeds the limits of reasonableness. Batara, 123 M.S.P.R. 278, ,r 5; Saiz, 

122 M.S.P.R. 521, ,r 5. The deciding official need not show she considered all 

the mitigating factors, and the Board will independently weigh the relevant 

factors only if the deciding official failed to demonstrate that she considered any 

specific, relevant mitigating factors before deciding on a penalty. Saiz, 122 

M. S.P .R. 521, ,r 5; see also Chin v. Department of Defense, 2022 MSPB 34, ,r,r 
24-25. Finally, in assessing the reasonableness of a penalty, the Board places 

primary importance upon the nature and seriousness of the offense and its relation 
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to the appellant's duties, position, and responsibilities, including whether the 

offense was intentional or was frequendy repeated. Id.; see also Arena v. U.S. 

Postal Service, 121 M.S.P.R. 125, 16 (2014), aff'd per curiam, 617 F. App'x 996 

(Fed. Cir. 2015). 

The factors relevant for consideration in determining the appropriateness of 

a penalty were set out by the Board in Douglas v. Veterans Administration, 5 

M.S.P.R. 280, 305-06 (1981). While not purporting to be exhaustive, the Board 

identified the following factors: (1) the nature and seriousness of the offense, and 

its relation to the employee's duties, position, and responsibilities, including 

whether the offense was intentional or technical or inadvertent, or was committed 

maliciously or for gain, or was frequently repeated; (2) the employee's job level 

and type of employment, including supervisory or fiduciary role, contacts with 

the public, and prominence of the position; (3) the employee's past disciplinary 

record; (4) the employee's. past work record, including length of service, 

performance on the job, ability to get along with fellow workers, and 

dependability; (5) the effect of the offense upon the employee's ability to perform 

at a satisfactory level and its effect upon supervisors' confidence im the 

employee's ability to perform assigned duties; (6) consistency of the penalty with 

those imposed upon other employees for the same or similar offenses; (7) 

consistency of the penalty with any applicable agency table of penalties; (8) the 

notoriety of the offense or its impact upon the reputation of the agency; (9) the 

clarity with which the employee was on notice of any rules that were violated in 

committing the offense, or had been warned about the conduct in question; ( 10) 

potential for the employee's rehabilitation; ( 11) mitigating circumstances 

surrounding the offense, such as unusual job tensions, personality problems, 

mental impairment, harassment or bad faith, malice or provocation on the part of 

others involved in the matter; and (12) the adequacy and effectiveness of 

alternative sanctions to deter such conduct in the future by the employee or 

others. Id. at 305-06 
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Here, the deciding official, Direct,or Williams, testified that she found the 

appellant's repeated willful refusal to follow agency COVID-19 testing policy 

and failure to provide a COVID-19 test result extremely serious, and I find that 

she provided a credible, detailed explanation as to the adverse impact upon the 

agency in attempting to deal with an ongoing pandemic to ensure the health and 

safety of its workforce and continuity of operations. HR, Tab 33 (Williams 

Testimony). She testified that the appellant was on clear notice of the 

consequences of his misconduct and his actions were a breach of the agency's 

trust in his ability to uphold its mission. Id. Director Williams noted that his 

continuing reluctance to adhere to agency policies called into question his 

judgment, reliability, and trustworthiness, resulting in the agency's lack of 

confidence in the appellant's ability to do his job or follow agency policy. Id. 

She specifically considered the agency's attempts to use progressive discipline in 

improving his behavior, providing him with several opportunities to adhere to 

agency policy by issuing first a written reprimand and then a 10-day suspension, 

neither of which resulted in the appellant's compliance. Id. Director Williams 

considered the appellant's past performance and tenure with the agency, finding 

those factors to be insufficient to overcome the adverse impact of the agency's 

persistent refusal to follow agency policy regarding COVID-19 testing. Id. 

I find Director Williams credibly testified in a manner consistent with her 

written Douglas factor analysis as it pertains to notoriety of the offence and 

impact upon the agency's reputation, noting that tolerance of the appelfant's 

behavior during a global pandemic would create an impression of defiance and 

disregard of the health and safety of the agency's workforce and general public, 

as well as disregard for properly proml!llgated regulations and guidance of the 

executive branch. Id.; see also IAF, Tab 5, Subtab 4c. In addition, given the 

appellant's open refusal to comply with the testing policy, and statements to his 

supervisor suggesting that he would not change his stance on the issue, Director 
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Williams reasonably concluded that there would be no opportunity for 

rehabilitation with a lesser penalty. Id. 

Director Williams also found that the penalty was consistent with other 

employees, that the appellant presented no unusual personal circumstances 

justifying his behavior, and that no alternative sanctions would be available under 

the circumstances to deter his continuing refusal to comply with the agency's 

COVID-19 testing policy. Id. With regard to these last considerations, I note 

that the appellant testified as to his willingness to use accrued annual or sick 

leave, and his efforts to seek temporary telework authorization, to avoid having to 

comply with the testing mandate. HR, Tab 33 (Kroenung Testimony). However, 

I find compelling and persuasive Nahlik's testimony that the solutions suggested 

by the appellant were unworkable from the agency's perspective because the 

appellant was required to perform his job duties at his worksite and also because 

the appellant was in the midst of training for an assignment within Geo-areas, a 

unit within which he had not worked for several years. Id. (Nahlik Testimony). 

The training being provided to the appellant required engagement and oversite 

that could only be conducted in the office. Id. I credit the agency's explanation 

as to mission degradation and do not find support for the appellant's speculation 

as to personal animus or any other reason as to why Nahlik could not authorize 

telework or accrued leave simply as a means of allowing the appellant to avoid 

the COVID-19 testing requirement. HR, Tab 33 (Nahlik and Kroenung 

Testimony). 

The appellant also cites to several other employees who had expressed 

concerns with the agency's testing policy and, according to the appellant, 

received some form of accommodation. Id.; see also IAF, Tab 33 (Stipulations). 

As the agency points out, however, the anecdotal information provided by the 

appellant does not suggest that he was treated in a disparate manner. Indeed, the 

employees identified by the appellant as comparators each had distinguishing 

characteristics that render them inapposite for comparison, either because they 
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had formally requested reasonable accommodations on medical or religious 

grounds, or because their jobs were eligible for fulltime telework. Id. None of 

these factors applied to the appellant's circumstances, however, as he 

acknowledged from the outset that he was not entitled to any of the applicable 

exceptions. HR, Tab 33 (Kroenung Testimony). Therefore, I find tha.t the 

agency's disciplinary considerations as to the appellant were not inconsistent with 

other agency employees. 

The Board's role 1s not "to displace management's responsibility" in 

deciding on the appropriate penalty, but only "to ensure that managerial judgment 

has been properly exercised." Singletary v. Department of the Air Force, 94 

M.S.P.R. 553, 9 (2003). Here, after considering Director Williams's testimony, 

I find that she fully and carefully considered the relevant Douglas factors, and I 

concur that the sustained charge is extremely serious and outweighs any 

mitigating factors. Accordingly, I find that the agency's selected penalty of 

removal is warranted under the circumstances and is within the tolerable bounds 

of reasonableness and promotes the efficiency of the service. See Lachance v. 

Devall, 178 F.3d 1246, 1260 (Fed. Cir. 1999); Beard v. General Services 

Administration, 801 F.2d 1318, 1322 (Fed. Cir. 1986) (when the agency's penalty 

is not unreasonable, it must be accorded deference by the Board). Thus, I find no 

basis to disturb the agency's chosen penalty based on the sustained charge. 

DECISION 
The agency's action is AFFIRMED. 
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This initial decision will become final on November 12, 2024, unless a 

petition for review is filed by that date. This is an important date because it is 

usually the last day on which you can file a petition for review with the Board. 

Any petition for review must be filed within 35 days after the date of issuance of 

the initial decision or, if the petitioner shows that the initial decision was 

received more than 5 days after the date of issuance, within 30 days after the date 

the petitioner received the initial decision. The date that the petitioner receives 

the initial decision is determined according to the standard set forth at 

§ 120l.22(b )(3), pertaining to an appellant's receipt of an agency decision. If the 

petitioner is represented, the 30-day time begins to run upon receipt of the initial 

decision by either the representative or the petitioner, whichever comes first. The 

date on which the initial decision becomes final also controls when you can file a 

petition for review with one of the authorities discussed in the "Notice of Appeal 

Rights" section, below. The paragraphs that follow tell you how and when to file 

with the Board or one of those authorities. These instructions are important 

because if you wish to file a petition, you must file it within the proper time 

period. 

BOARD REVIEW 
You may request Board review of this initial decision by filing a petition 

for review. 

Your petition must state your objections to the initial decision, including 

all of your legal and factual arguments, and must be supported by references to 

applicable laws or regulations and by specific references to the record. You must 

file it with: 
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Chris Kroenung 
V. 

Department of Defense 
MSPB Docket No. CH-0752-23-0234-I-1 

I - Initial Appeal 

liAB RECORD TYPE DESCRIPTION OF DOCUMENT DATE OF RECEIPT OR ISSUANCE 

IA Appellant - Initial Appeal 03/20/2023 

2 IA MSPB - Acknowledgment Order 03/22/2023 

3 IA Agency - Designation of Representation 03/23/2023 

4 IA Agency - Agency Representative Addition 03/23/2023 

5 IA Agency - Agency File and Narrative Response 04/11/2023 

6 IA MSPB - Preliminary Status Conference Order 04/19/2023 

7 IA Agency - Agency Motion for Continuance 04/20/2023 

8 IA Agency - Agency Proposed Order on Agency 04/20/2023 

9 IA Appellant - Change of e-Filing Status 04/20/2023 

10 IA MSPB - Order Rescheduling 04/21/2023 

11 IA MSPB - Order and Summary of Status 05/03/2023 

12 IA MSPB - Order and Summary of Status 05/26/2023 

13 IA MSPB - Order and Summary of Status 06/15/2023 

14 IA MSPB - Order and Summary of Status 06/21/2023 

15 IA Appellant - Desigrnation of Representation 06/30/2023 

16 IA MSPB - Order and Summary of Status 07/10/2023 

17 IA MSPB - Order Suspending Case Processing 07/20/2023 

18 IA MSPB - Order Setting Status Conference 08/25/2023 

19 IA MSPB - Order and Summary of Status 09/01/2023 

20 IA MSPB - Status Conference Order 11/08/2023 

21 IA MSPB - Order and Summary of Status 11/14/2023 

22 IA Agency - Response to 11 14 2023 Request for 11/20/2023 

23 IA Appellant - Response to 11 14 2023 Response 11/21/2023 

24 IA MSPB - Hearing Order 12/04/2023 

25 IA Agency - Agency Rep Addition 12/06/2023 

26 IA Agency -Agency Rep Addition 01/02/2024 

27 IA Appellant - Response to 12 04 2023 Prehearing 01/09/2024 

Page 1 of 2 
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TAB RECORD TYPE DESCRIPTION OF DOCUMENT DATE OF RECEIPT OR ISSUANCE 

28 IA Appellant - Response to 12 04 2023 ORDER 01/09/2024 

29 IA Agency - Response to 12 04 2023 Order and 01/09/2024 

30 IA Appellant - Response to 12 04 2023 Hearing 01/10/2024 

31 IA MSPB - Order and Summary of Prehearing 01/12/2024 

32 IA Appellant - Stipulations regarding witness 01/17/2024 

33 IA Court Reporter - Hearing - Speaker 01/17/2024 

33-4 IA Court Reporter - Hearing - Court Reporter 01/17/2024 

34 IA Appellant - Change of Contact Information 06/07/2024 

35 IA MSPB - Suspensi:on Order 09/10/2024 

36 IA MSPB - Initial Decision 10/08/2024 

Page 2 of 2 
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MERIT SYSTEMS PROTECTION BOARD 
Appeal Form--Appellant and Agency Information 

Please type or print legibly. 
1. Name (last, first, middle initial) 

Kroenung, Chris, J. 
2- Present Address (number and street, city, state, and ziIp code) 

Address: 

City, State, Zip Code: Ballwin, Missouri, 63021, United States of America 
3- Telephone numbers (include area code) and E-Mail Address 

0MB No. 3124-0009 

You must notify the Board in writing of any change in your telephone number(s) or e-mail address while your appeal is pending. 

Home: (314) 315-6169 
Fax: 
E-mail Address: ckroenung@sbcglobal.net 

Work: 

Cell: 
Other Phone Type: 

4 • Do you wish to designate an individual or organization to represent you in tlhis proceeding before the Board? (You may designate a 
representative at any time. However, the processing of your appeal will not normally be delayed because of any difficulty you may 
hr1ve in obtr1inina r1 renresentr1tive. \ 

D Yes 0 No 

5. Name, address, and telephone number of the agency that took the action or made the decisions you are appealing (include bureau 
or division, street address, city, State and Zip code) 

Agency Name: 
Bureau: 
Address: 

City, State, Zip code: 
Agency Phone: 

Department of Defense 
NATIONAL GEOSPACIAL INTELLIGENCE AGENCY 

3200 S Second Street 

St. Louis , Missouri,, 63021, United States of America 
(314) 676-4000 

6• Your Federal employment status at the time of the decision 
or action you are appealing: 

7. Type of appointment (if applicable): 

D Temporary 

D Term 

D None 

0 Permanent D Applicant 

D Retired D Seasonal 

D Competitive D SES 

D Postal Service D Other 

0 Excepted 

B. Your occupational series, position title, grade, and duty station at the time of the 
decision or action you are appealing (if applicable): 

9. Are you entitled to veteran's preference? 
See 5 U.S.C. 2108. 

Occupat·1onal Ser·1es S f f Position Title: A 1· I A I t a ety o Navigation eronau ,ca nays 
or Cluster: 
Grade or Pay Band: 3 

Duty station: St Louis Missouri 
0 Yes No 

1 O • Length of Government Service (if applicable): 11 • Were you serving a probationary, trial, or initial service period at 
the time of the action or decision you are appealing? 

18 Years 6 Months D Yes 0 No 

Appeal Number: 202301252 
MSPB Form 185-1, Page 1 (i/13/201:) 

Submission Date: 3/20/2023 10:00:05 AM 5 CFR Parts 1201, 120a, and 1209 
Confirmation Number: 218346 



Appx28

MERIT SYSTEMS PROTECTION BOARD 
Appeal Form--Appellant and Agency Information 

Please type or print legibly. 

HEARING: You may have a right to a hearing before an administrative judge. If you elect not to have a hearing, the 
administrative judge will make a decision on the basis of the submissions of the parties. Do you want a hearing? 

12. Do you want a hearing? 0 Yes 0 No 

E-Filing: Registration as an e-filer enables you to file any or all of your pleadings with the Board in electronic form. Registration 
also means you consent to accept service of all pleadings filed by other registered e-filers and all documents iissued by the 
Board in electronic form. You will receive these as PDF documents at the e-mail address you provided the Board. If registered as 
an e-filer, you may file any pleading, or portion of a pleading, by non-electronic means. You can withdraw your registration as an 
e-filer at any time. 

13. Do you wish to register as an E-Filer in this appeal? 

I elect to E-File D I decline to E-File 

14. I certify that all of the statements made in this form and all attached forms are true, complete, and correct to 
the best of my knowledge and belief. 

Chris J. Kroenung, Appellant Date: 

Appeal Number: 202301252 

Submission Date: 3/20/2023 10:00:05 AM 
Confirmation Number: 218346 

MSPB Form 185-1, Page 2 (;/13/201:) 
5 CFR Parts 1201, 1208, and 1209 
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MERIT SYSTEMS PROTECTION BOARD 
Appeal of Agency Personnel Action or Decision (Non-retirement) 

Complete this form and attach it to MSPB Form 185-1 if you are appealing an agency personnel action or decision (other than a 
decision or action affecting your retirement rights or benefits) that is appealable to the Board under a law, rule, or regulation. If the 
personnel See 5 CFR 1201.3(a) for a list of appealable personnel actions and action or decision is appealable to the Board, you 
should have received a final decision letter from the agency that informs you of your right to file an appeal with the Board. 

Please type or print legibly. 0MB No. 3124-0009 
Please submit only the attachments requested in this form at this time. You will be afforded the opportunity to submit detailed evidence 
in support of your appeal later in the proceeding. 

Name (last, first, middle initial) Kroenung, Chris, J. 

1. Check the box that best describes the personnel action or decision taken by the agency you named in MSPB Form 185-1 that you are 
appealing. (If you are appealing more than one action or decision, check each box applies.) 

D Veterans Administration Senior Executive Service Removal D Veterans Administration Senior Executive Service Transfer to 
from civil service general schedule 

0 Removal (Termination after completion of probationary or initial service period) D Involuntary Resignation 
D Termination during probationary or initial service period D Involuntary Retirement 

D Reduction in grade or pay D Suspension for more than 14 days 
D Separation, demotion, or furlough for more than 30 days by reduction in force (RIF) D Furlough of 30 days or less 
D Denial of within-grade increase O Failure to restore/reemploy/reinstate or improper restoration/reemployment/reinstatement 
D Negative suitability determination 
D Other action or decision (describe): 

2• Date you received the agency's final decision letter (if any) 
(month, day, year) (Attach a copy) 

3 • Effective date (if any) of the agency action or decision (month, day, 
year) 

4. 
03/04/2023 03/04/2023 

Prior to filing this appeal, did you and the agency mutually agree in writing to try to resolve the matter through an alternative dispute 
resolution (ADRl orocess? 

D Yes 0 No 

5 • Explain briefly why you think the agency was wrong in taking this action. In challenging such an action, you may choose to allege that 
the agency engaged in harmful procedural error, committed a prohibited personnel practice, or engaged in one of the other claims 
listed in Appendix A. Attach the agency's proposal letter, decision letter, and SF-50, if available. 

See Continuation Sheet for Response. 

Appeal Number: 202301252 MSPB Form 185-2, Page 1 (:>113/201 ;:) 
Submission Date: 3/2012023 10:00:05 AM 5 CFR Parts 1201, 1208, and 1209 

Confirmation Number: 218346 
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MERIT SYSTEMS PROTECTION BOARD 
Appeal of Agency Personnel Action or Decision (Non-retirement) 

Please type or print legibly. 
6 • With respect to the agency personnel action or decision you are appealing, have you, or has anyone on your behalf, filed a grievance 

under a negotiated grievance procedlure provided by a collective bargaining agreement? 

D Yes 0 No 

7. If your answer to question 6 is "Yes," on what date was the grievance filed (month, day, year)? 

NOT APPLICABLE 

8. If your answer to question 6 was "Yes," has a decision on the grievance been issued? 

NOT APPLICABLE 

9. Did you file a whistleblowing complaint with the Office of Special Counsel (OSC)? 

D Yes 0 No 

10. Have you received written notice that the Office of Special Counsel made a decision or terminated its investigation? 

NOT APPLICABLE 

11 • Did you file a complaint on this matter with the Department of Labor (DOL)? 

D Yes 0 No 

1.2. Has the Department of Labor notified you that your USERRA or VEOA complaint could not be resolved? 

NOT APPLICABLE 

Appeal Number: 

Submission Date: 

202301252 
MSPB Form 185-2, Page 2 (5/13/201,) 

3/20/2023 10:00:05 AM 5 CFR Parts 1201, 1208, and 1209 
Confirmation Number: 218346 
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Merit Systems Protection Board Form 185-2 
Appeal of Agency Personnel Action or Decision (Non-retirement) 

Continuation Sheet 

5. Explain briefly why you think the agency was wrong in taking this action. In challenging such an action, yolJ may choose to 
allege that the ageincy engaged in harmful procedural error, committed a prohibited personnel practice, or engaged in one of 
the other claims listed in Appendix A. Attach the agency's proposal letter, decision letter, arnd SF-50, if available. 

I was terminated for refusing to test k>r Covid 19 here is my response to Vietta Williams NGA Director of Human Directorate. 
Ms. Williams refused to respond to any of the following1 points given. 

1. Testing is discriminatory. Testing only "unvaccinated" is not only unfair it has been widely proven that all three of the 
vaccines have low efficacy rates and are practically ineffective within six months. Most people started getting "vaccinated" 
back in February of 2021 which would mean most of the "vaccines" would be ineffective sometime between August and 
January 2022. Also there have been many "breakthrough" cases which proves that testing less than 10% of the workforce is 
ineffective, a waste of time and a waste of money. 
2. The current presidential administration, and OPM, recommended starting testing on Feb 15, 2022. NGA began testing on 
Dec 13, 2021. Why was this done? Why the Rush? Was this necessary to try to please someone at a higher level. Moving this 
date makes no sense and shows that the current NGA administration only wants 100% compliance for the "vaccine". 

3. I requested to take sick leave for the time that I was out and I was denied. I requested to take Annual leave during this time 
and was denied. I requested to telework during this time and was denied. I also requested LWOP and was denied. Why deny 
people leave if this "pandemic" is so serious? This is an abuse of authority to try to coerce NGA employees to take an 
experimental "vaccine" against their will. 

4. Forced testing and "vaccination" is a violation of the ADA. Any medical examination must be job related, consistent with 
business necessity, and conducted by a health care professional. Since we should have leave, teleworking and LWOP 
available the covid testing does not meet the business necessity requirement, and I do not see any way that participating in 
experimental covid testing is job related. I know the EEOC has approved testing and glossed over the ADA but the ADA was 
voted on by congress the EEOC are not elected officials and should not be interpreting law without some level of judicial 
oversight. 
5. Covid testing, and "vaccination" has become a political football. I come in every day to work not to be used as pawn for 
political gain. 
6. The omicron variant presented itself in November of 2021. The Omicron variant is a very weak variant that removes a good 
portion of the "danger" that "vaccination" and covid testing are supposed to prevent. How much longer will this "pandemic" go 
on? How long will NGA employees have to test for a virus that is no more dangerous than the common cold? 
7. CDC guidelines for medium and high levels are to get tested if you have symptoms and to stay up to date with covid 
"vaccines". These recommendations are not being followed by NGA. Why the contradiction? NGA claims to follow CDC 
guidelines as a reason for the restrictions? It seems to me that CDC guidelines do not really matter that only compliance to an 
unenforceable "vaccine" mandate is the only thing that matters. 
8. CDC guidelines changed on Aug. 11, they claimed you could no longer discriminate bas,ed on vaccination status(because 
the vaccinated cani get the virus and can transmit the virus). 

Appeal Number: 202301252 MSPB Form 185-2 Continuation Sheet 
Submission Date: 3/20/2023 10:00:05 AM 

Confirmation Number: 218346 Page 1 
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Appeal Number: 
Appellant Name: 
Agency Name: 

e-Appeal Attachment Transmittal 
202301252 
Chris J. Kroenung 
Department of Defense 

Please check the box for each document included with this transmittal. 

Name of Attachment 

SF-50, Notification of Personnel! 
Action 
Agency Proposal Letter 

Agency Decision Letter 

Attachment Processing 
Status 

Upload with e-Appeal 

Upload with e-Appeal 

Upload with e-Appeal 

File Name/Delivery Method 

NGA Separation Package - Kroenung, 
Christopher.pdf 
NGA REMOVAL LETTER.pdf 

Term notice documents Mar 4 2023.pdf 

2 copies must be submitted of all documents submitted in hardcopy. 
Send documents to be submitted in paper form to: 

Central Regional Office 
230 South Dearborn Street Room 3100 

Chicago, Illinois 60604 
United States of America 

Phone: (312) 353-29>23 
Fax: (312) 886-4231 

Appeal Number: 202301252 Attachment Transmittal Sheet 
Submission Date: 3/20/2023 10:00:05 AM 

Confirmation Number: 218346 Page 1 
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Standard Form 50 
Rev. 7191 t U.S Office Personnel Man gement 
FPM Su . 296i-33, Subch, 
1. Name (Last. First, Middlel 
Kroenung,Chrlstopher J 

,Fi'R'sf:Ae-r,atil",; ·'., .. 
s.A·. c~ • S.a,. N~tu~ of 'A tlon 

330 Removal 

NOTIFICATION OF PERSONNEL ACTION 
2. Social Security Number 

SECOND ACTION. 
6-A. C~de 6-8. N~lure ~f Act'i~n 

6-C. Code 6-0. Legal Authority 

3. Date of Birth 

5-C. Code S.D. Legaf Aulho Ity 
VSJ 5 U.S.C. 75 P9s1appt Eq Adv act-postappt cond 

5-E. Code S.F:. Legal Authory 

I 

Aeronautical Analyst i 
Job Coce: 22AM83 PosiJon: 4067559 

I 
8. Pay Plan 
IA 

12A Bas~ Pay 
$97,317.00 

9. 0cc coo,· 10. Grade or 
0000 level 

I 03 

11. Step or 
Rate 
00 

12. Total Salary 13. Pay Basis 
$115,905.00 PA 

12c. Adj. Basic Pay 
$115,905.00 

120. Olher Pay 
$0 

6.£. Code 6-F, Legal Aulhority 

16.Pay Plan 

20A. Basic Pay 

17. 0cc. Code 18. Grade or 
Level 

208. Locaity Adj. 

19. step or 
Rate 

4. Effee1ive Date 
03-04-2023 

20. Total 21. Pay Ba.sis 
alary/Award 

20C. Adj. Ba.Sic Pay 200. Other Pay 

14. Name ond Location of P9sielon's Organization 
Natlonal Geospatial-lntenlgence Agency 

22. Name anti Location o PosiltOn's organization 

S • Source Operations & ~gmt O!r 
SF. Foundation GEOl~Group 
SFA - Aeronautical Nav 9tc 

'.;.~~;u~s :ra·n. ch 
·EMl?LO,YEE,GAT ' C ';, 

' .. -·-
{< 24. Tenure ·23.'ve1~ra,;s·Pref;r~nc~~ -,.; •• 

1 None 10 P04nl/Oisability 5 10 Polnt/Othe, O - None 2 • Conditional 
2 2 - 5-•Polm -t\ · lO•Point/Compensable 6 - lO•Point/Compensab!e/30% 1 1 • Permanent 3 • Indefinite 

27. FEGU 

BO 
Waived 

30. Reti,ement Plan 
FERS and FICA i<7 ~1?P.s1~iQ.N .DATA\ J~ ~-·.,., '. • 

34. POSftion Occt.JP1ed·~.. 
1 - Compelitive serylce 
2 Exoepled Service 

38. Duty Stacion Code 
297080510 

45. Remarks 

3 • SS:S General 
4 SES Career 

•2. 

28. Annuitant Indicator 

E 
39. Duty Station (City• County- State or Over.seas LOCtJlfon) 
ST LOUIS SI Louis MO USA 

43. 44. 
PAR Number: 

Not Applicable 

Full Time 

- Heal!h benefils coveragJ Is extended for 31 days during which you are ellgible to convert to an individual policy {nongroup contract). :~~;:r::~: ::~~~:or tJ/llpor7 conunua11~:1:rn~~~~~~2~overage for up to 18 months. . I - Not enlltled to severanc, pay. 
• Lump-sum payment to br made for any unused annual leave. 
- OPF retained by Natio"')I Personnel Records Center, 1411 Boulder Blvd, Valmeyer, IL 62295. 
- Reason(s) for removal: ¢:UFE ¥ ~ailure to Follow Procedures. 

I 

I 

0 
33. Part-T1me Hours Per 

BiweekJy 
Pay Period 

:;,_;;.;' 
37. Bargaining unit Status 
8888 

46. Employing Department otl Agency 50. Stgnature/Authentication and Title of App,ovrng Official 
Department of Defense Ryan J. Taylor 

-1;~,--.11!~"~··.~·n1t,;;•i.c~·.00·~-.·.w.·••·· ll,'·lllllUl·lll£!1~,•~e.-'ip\1181Bi,sonnDEJ'..,.e"r o"'H"'~_,.e.,,,o,---T 
14
,,.9,.._ A,.,p,_p..,,ro"'vai=occat"'•-----4 Supv HR Specialist (Information Systems) 

DDll ! 2325 03-0G-2023 Processed By: HH 

5-Par\ 
2 • ·OPF Copy - Long Term Record -- DO NOT DESTROY 

Editions Prior to 7/91 Are Not Usable Aller 
6130/93 

NSN 7540-01--333-6236 
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Notice of Change in Health Benefits Enrollment 
Part A - Identifying Information 

"'",-_-N_a_m_e_(i_La-s-t,-rt,-rs-t,-m-lcJ.-'cli_e_ln-lt-la-l)-------------------..-2,-.-=D,...a.,...te_o....,f,...,.b.,...lr""th----1 -...1----..,,-3,'""s""'o_c.,..la.,..I s-e-c-ur.,.,lt_v_n-um_b,...e-r~ 

Kroenung, Christopher J. 
4. Home address (Including ZIP Code) 6. Enrollment code number 

LJ 

LJ 
Name 

Ballwin, MO 63021 421 
7. SF 2811 Report number 8. Date this action becomes 

effective 

03/11/2023 
Only the Item that Is checked below affects your enrollment. Read that Item carefully and follow any pertinent Instructions. 

Keeo this form for vour records 

Part B - Termination 
Your enrollment temjlnates on the date In Part A, Item 8, above. However, your coverage Is extended for 31 days after that date. 
Important Notice: You have the right to convert to an Individual (nongroup) contract with the carrier of your plan. You also may have 
the right to temporarily continue your group coverage. See Part B - Termination on the back of this form for Information 
about 31-day extension of coverage, conversion, and temporary continuation of coverage. 

If termination Is due to death of enrollee enter date of death Date of death (mo, dy, yr) 

Part C - Transfer In Part D - Reinstatement 
The new Payroll Office (or Retirement System) shown tn Part H LJ Your enrollment has been reinstated effectlv,e on the date 
below has accepted transfer of this enrollment and will continue In Part A, Item 8, above. 
It. 

Part E - Change In Name of Enrollee Part F - Change In Enrollment-Survivor Annuitant 
The name under which this enrollment Is carried has been LJ Your enrollment has been changed from family coverage to self 
changed to: only. Your plan will send you a new Identification card. I Date of Birth Your new enrollment code number Is shown below. 

(Note: This Item Is completed by Retirement Systems only.) 

Address (Including ZIP Code) If different from Part A, Item 4, above. 
New Enrollment Code Number ( ) 

Part G - Remarks 
Employee separated from agency on 3/4/2023. 

Part H - Date of Notice 
Note: Instructions for Employing Offices are on the back of Copy 4 of this form. 

Name and address of agency (Including ZIP Code) 
National Geospatial-Intelligence Agency 
3838 Vogel Road, Mail Stpp L-28 

Personnel contact and telephone number 
Hunter C. Higgins 
Payroll contact and telephone number 

(314)676-1732 

Date 

03/08/2023 
Copy 1 • TO EIYolee Previous edlll01> Is usable Standard Foon 2810 

Revised June 1995 NSN 7540·01·232-1234 2810•104 
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j Part B - Termination 
If Part , on the other side of this form is checked, read the following instructions carefully. 

31-Day Extension of Coverag~ prevented earlier action and attach proof of the loss of group coverage 
Your enrollment terminates ori the date shown In Part A, item 8, on the (e.g., Standard Form 50 terminating Federal employment). A plan may 
front of this form. Coverage ~nder your enrollment continues temporarily consider requests flied within 6 months after group eligibility ends. If 
for 31 days from the date s1own. If you, or any covered member of your plan needs assistance In processing your request. it should contact 
your family, are a patient in a hospital on t'he 31st day of this temporary OPM. 
extension, benefits of the l!)lan may continue for the rest of that 
confinement, but not beyond ~O more days. 

i 
Conversion to Nongroup Contr~ct 
You may convert your enro,llment to a nongroup contract, without 
evidence of good health. Ttie nongroup contract to which you may 
convert Is one regularly offer!d by your plan. It may differ from your 
group plan In benefits, or co t, or both, and you will have to pay the 
entire cost of the nongroup c ntract directly to the plan. The nongroup 
contract is effective on the dl\Y after your 31-day extension of coverage 
ends. I 

i 
If you are Interested in con~erting to a nongroup contract, write for 
information to the nearest office of the plan in which you have been 
enrolled (see the plan's broc~ure or ask your employing office for the 
address of the plan's nearest bfflce). The plan will promptly send you an 
application form and details! concerning benefits and rates of the 
nongroup contract to which yqu may convert. 

I Time Limit on Conversion I 
Normally, to be eligible for Fonversion, you must send your written 
request for Information to youi plan within 31 days after the date shown 
In Part H. However, if the dare shown in Part H Is more than 60 days 
after the date your enrollme~t terminates (Part A, item 8). you must 
forward it to your plan within! 91 days after the date shown In Part A, 
Item 8. I 
If you are prevented, by caus' s beyond your control from submitting a 
timely request for information about conversion to a nongroup contract, 
you should write to your plan as soon as possible asking approval of a 
belated conversion opportuni y. Explain fully the circumstances that 

Temporary Continuation of Coverage 
If you are an employee whose enrollment is terminating because you are 
separating from service (including separation for retirement). you may be 
eligible to temporarily continue your benefits coverage under the Federal 
Employees Health Benefits Program after separation. Within 61 days 
after the date shown in Part A, item 8, on the front of this form, your 
employing office will formally notify you of your rights regarding 
temporary continuation of coverage and tell you where you may obtain 
additional information. You will have 60 days after the later of (1) your 
date of separation from service, or (2) the date you receive the notice 
from your employing office In which to elect temporary continuation of 
coverage. 

When your temporary continuation of coverage expires, you will be 
entltlecl to the 31-day extension of coverage and the opportunity to 
convert to a nongroup contract. 

Entry on Active Military Duty 
If you elected to terminate your enrollment because you are entering 
military service, you may convert to a nongroup contract even though 
your family members are entitled to care under the Uniformed Services 
Health Benefits Program. If you return to civi Ii an duty in the exercise of 
reemployment rights, your enrollment will be reinstated effective on the 
day you return to active duty. If you return to civilian duty not In the 
exercise of reemployment rights, you must, if eligible for coverage. 
register again the same as a new employee. If you are an annuitant. 
your enrollment will be reinstated on the day you are separated from 
military service. You must notify your retirement system of this event 
by furnishing a copy of your separation papers. 

Part C - Transfer of Enrollment 
If Part C on the ot er side of this form Is checked, read carefully whichever of the following instructions applies: 

Transfer of Employment 
Your enrollment has been tr&nsferred fr,om your previous agency or 
payroll office to the agency orlpayroll office shown in Part H. If you are 
In a prepaid comprehensive m~ical plan and you left the area served by 
the plan, you may be able to yhange to another plan. For details about 
::~i:~::::o change plans, chlk with your employing office. 

Your enrollment has been tran~ferred from your employing agency to the 
retirement system shown ip Part H. Your enrollment continues 
automatically during retirement if you retire on an immediate annuity and 
you have been enrolled undef the Federal Employees Health Benefits 
Program for the lesser of (1) all your service since your first opportunity 
to enroll, or (2) the 5 years oflservlce Immediately preceding retirement. 
Your share of the cost of yoµr enrollment will be withheld from your 
annuity. I Death I 
The enrollment of tihe deceased employee named In Part A has been 
transferred to the retirement s~stem shown in Part H. If the deceased 
employee or annuitant was enrolled for self and family at the time of 
death, and If at least one men\ber of the family is entitled to a survivor 
annuity (or the widow(er) i~ entitled to the Basic Employee Death 
Benefits under FERS), cover~ge for each famlly member who was 
covered by the employee's enrollment continues automatically. 

If there is only one eligible survivor, the enrollment will be changed from 
family coverage to self only. The survivor's share of the cost of the 
enrollment will be deducted from the annuity. Application for Death 
Benefits (Standard Form 2800 or the equivalent) should be filed 
promptly to avoid any question about health benefits coverage. When 
the survivor annuity is approved, another form like this one will be 
issued to show that the enrollment is being continued In the survivor's 
name. 

Employees' Compensation 
Your enrollment has been transferred to the Office of Workers' 
Compensation Programs. Your enrollment continues automatically while 
you receive monthly compensation from the Office of Workers' 
Compensation Programs If the Secretary of Labor has held that you are 
unable to return to duty and If you have been enrolled under the Federal 
Employees Health Benefits Program for the lesser of (1) all your service 
since your first opportunity to enroll, or (2) the 5 years of service 
immediately preceding the start of your compensation. Enrollment of 
covered family members of a deceased employee or compensationer 
also continues automatically while they receive monthly compensation, 
If (1) the deceased employee or compensatloner was enrolled for self 
and family at the time of death, and (2) at least one of the covered 
family members is entitled to compensation as a surviving beneficiary 
under the Federal Employees' Compensation Act. The compensatloner's 
or survivor's share of the cost of the enrollment will be deducted from 
the compensation checks. 

Keep This Form For Your Records Back, Copy 1 
Standard Form 2810 

Revised June 1995 
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CHRIS J. KROENUNG v. DEPARTMENT OF DEFENSE 
Docket# CH-0752-23-0234-1-l 

Agency File and Narrative Response 
Summary Page 
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CHRIS J. KROENUNG v. DEPARTMENT OF DEFENSE 
Docket# CH-0752-23-0234-1-1 

Agency File and Narrative Response 
Online Interview 

1. Would you like to enter the text online or upload a file containing the pleading? 

See attached pleading text document 

2. Does your pleading assert facts that you know from your personal knowledge? 

Yes 

3. Do you declare, under penalty of perjury, that the facts stated in this pleading are true and correct? 

Yes 

Pleading Number: 2023013618 Submission date: 2023-04-11 11 :38:13 Confirmation Number: 564620953 page 3 of 178 
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TAB 1 

UNCLASSIFIED 

Pleading Number: 2023013618 Submission date: 2023-04-11 11 :38:13 Confirmation Number: 564620953 page 4 of 178 



Appx40

UNCLASSIFIED 

UNITED STATES OF AMERICA 
MERIT SYSTEMS PROTECTION BOARD 

CENTRAL REGIONAL OFFICE 

CHRIS'TOPHER KROENUNG, 
Appellant, DOCKET NUMBER 

CH-0752-23-0234-I-1 

v. 

} 
} 
} 
} 
} 
} 
} 
} 
} 
} 
) 

DATE: April 11, 2023 
DEPAR'TMENT OF DEFENSE (NGA) 

Agency. 

~GENCY'S FILE 

TABLE OF CONTENTS 

TAB 1 Agency Narrative Response 
TAB 2 Statement of Collective Bargaining 
TAB 3 EEO Formal Complaint Statement 
TAB 4a Removal SF-50 
Tab 4b Notice of Decision 
TAB 4c Douglas Factor Analysis (DO) 
TAB 4d Written Reply to D.O. 
TAB 4e Notice of Proposed Removal 
TAB 4f N .0. D., 10-day Suspension 
TAB 4g Appellant's Written Reply 
TAB 4h N .0. P, 10-day Suspension 
TAB 4i Letter of Reprimand 
TAB 4j Supervisor MFR 
Tab 4k COVID-19 Updated DoD Guidance 
TAB 41 COVID-19 DoD Guidance 
Tab 4m Agency Adverse Action Policy 

AGENCY NARRATIVE RESPONSE 

SUMMARY OF RELEVANT AND MATERIAL 

11 Apr 2023 
11 Apr 2023 
11 Apr 2023 
04 Mar 2023 
28 Feb 2023 
28 Feb 2023 
04 Nov 2022 
24 Oct 2022 
08 Jul 2022 
06 Jun 2022 
17 May 2022 
17 Feb 2022 
11 Jan 2022 
10 Jan 2022 
20 Dec 2021 
12 Apr 2019 

FACTS 

The Appellant was employed at NGA in the excepted service 

as a Pay Band 3, Aeronautical Analyst (Tab 4a). The Appellant 

UNCLASSIFIED 
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UNCLASSIFIED 

was an employee as defined by 5 U.S.C. 7511 (a) (1) (B), since he 

was a preference eligible in the excepted service who completed 

one year of continuous service in the same or similar position 

at NGA prior to his involuntary removal for the offense of 

Conduct Unbecoming a Federal Employee (Tab 4a). 

The Appellant is not covered by a collective bargaining 

agreement (Tab 2). He has not filed a complaint of 

discrimination over his removal (Tab 3). 

THE APPELLAN'T' S INVOLUNTARY REMOVAL 

In accordance with "Force Health Protection Guidance 

(Supplement 23) Revision 3 -Department of Defense Guidance for 

Coronavirus Disease 2019 Vaccination Attestation, Screening 

Testing, and Vaccination Verification, Gilbert R. Cisneros, Jr, 

20 December 2021," and "Supplemental Guidance for Implementing 

Mandatory COVID-19 Vaccination Attestation, Screening Testing, 

and Vaccination Verification of DoD Civilian Employees for the 

DoD Fourth Estate -Revision 3, Michael B. Donley, 10 January 

2022," all federal employees, to include NGA employees, who are 

not fully vaccinated for COVID-19 are required to provide 

documentation of a negative COVID-19 test when reporting to 

their worksite (Tab 4k, 41). 

On 03 January 2022, the Appellant, who was unvaccinated for 

COVID-19, reported to his worksite without documentation of a 

negative COVID-19 test as required by NGA's testing program in 

UNCLASSIFIED 
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UNCLASSIFIED 

accordance with the DoD Force Health Protection Guidance (Tab 

4i). Mr. Paul McLaughlin, Appellant's Division Chief, directed 

Appellant to get a COVID test and return with proof of the 

negative test (Tab 4i). The Appellant, however, refused to 

comply, Id. This act of defiance by Appellant evidenced his 

failure to follow agency policies and procedures, Id. 

Accordingly, on February 17, 2022, the Agency imposed a 

written Reprimand on the Appellant for "Conduct Unbecoming a 

Federal Employee." (Tab 4i). The Letter of Reprimand (LOR) was 

remedial in nature, Id. It stated in relevant part, that "[i]t 

is my hope that this Letter of Reprimand will serve as a 

corrective measure, and convey to you the importance of 

following Agency directives in order to comply with COVID-19 

safety and force health protection measures." (Tab 4i). 

Notwithstanding this, the LOR informed Appellant that he 

had seven (7) calendar days from the date of this LOR to comply 

with the Agency's COVID-19 testing program (Tab 4i). Continued 

non-compliance after the seven (7) calendar days would result in 

more severe disciplinary action, up to and including removal 

from his position and Federal Service, Id. The Appellant, 

however, made no attempt to comply (Tab 4h). 

Lastly, the LOR advised Appellant that he could seek a 

reasonable accommodation based on a sincerely held religious 

UNCLASSIFIED 
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UNCLASSIFIED 

belief or practice (Tab 4i) . There is no evidence that 

Appellant requested such an accommodation. 

As noted above, Appellant failed to abide with the written 

requirement that he comply with the Agency's COVID-19 testing 

program within the seven (7) calendar day timeframe specified in 

his Letter of Reprimand, dated 17 February 2022 (Tab 4h). 

Subsequently, on 01 March 2022, the Appellant failed to comply 

with the Agency's COVID-19 testing program, when he notified his 

supervisor, Justin Nahlik, that he did not plan to come to work 

that week to avoid the testing requirement (Tab 4h). 

Later again, on 07 March 2022, Appellant failed to comply 

with the Agency's COVID-19 testing program, when he notified his 

supervisor that he did not plan to come to work that week based 

on the COVID testing requirement (Tab 4h). Consequently, the 

Agency proposed that Appellant be suspended without pay for a 

period of 10 calendar days (Tab 4h). 'The Appellant was afforded 

the opportunity to make written and/or oral reply(ies), Id. In 

his written reply, dated 06 June 2022, the Appellant claimed 

that the government's and NGA's testing requirements were 

unlawful (Tab 4g). On 08 July 2022, the Agency's Deciding 

Official, Vietta Williams, the Director of NGA's Human 

Development Directorate, imposed the 10-day suspension after 

considering Appellant's written reply (Tab 4f). 

UNCLASSIFIED 
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Unfortunately, despite this prior progressive discipline, 

the Appellant continued to refuse to comply with the Agency's 

COVID-19 testing program by refusing to get tested (Tab 4e). On 

08 August 2022, when the CDC Community Level at NGA West (NCW) 

was HIGH, Appellant failed to comply with the Agency's COVID-19 

testing program when he told his supervisor that he was refusing 

to test, Id. The following week on 15 August 2022, again when 

the CDC Community Level at NCW was MEDIUM, the Appellant failed 

to comply with the Agency's COVID-19 testing program when he 

notified his supervisor that he was still refusing to test, Id. 

Having previously issued Appellant a LOR and a 10-day 

suspension for the same misconduct, the Agency proposed the 

Appellant's removal, by memo, dated 24 October 2022, from NGA 

for Conduct Unbecoming a Federal Employee for his continuing 

failure on 08 August 2022 and 15 August 2022 respectively to 

comply with the Agency's COVID-19 testing requirements (Tab 4e) 

The Appellant was advised of and afforded all of his procedural 

rights under 5 U.S.C. Section 7513 and Agency policy, Id. 

On 04 November 2022, the Appellant submitted his written 

reply, making the same or similar legal arguments that the 

government's and NGA's COVID-19 testing requirements were 

unlawful (Tab 4d). The Agency's Deciding Official, Vietta 

Williams, considered the Appellant's written reply and the 

relevant Douglas Factors (Tab 4b, 4c). She determined that the 

UNCLASSIFIED 
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Agency's progressive discipline had been ineffective, Id. She 

further agreed with the Appellant's management that his 

misconduct required him being barred from entering NGA's 

facilities, and thus he was unable to perform the mission-

essential requirements of his organization and position, and 

this had an adverse effect on their confidence and trust in 

Appellant to do the job (Tab 4b, 4c). Furthermore, the Deciding 

Official agreed that Appellant's absences placed a strain on his 

organization's mission as others have had to do his job in his 

stead, Id. 

On 28 February 2023, the Deciding Official imposed the 

removal on Appellant, with an effective date of 04 March 2023 

(Tab 4b). The Appellant timely filed his appeal to the MSPB on 

or about 22 March 2023. 

BURDEN OF PROOF 

The Board may uphold an agency's decision to take adverse 

action against an employee only if the charge brought against 

him is supported by preponderant evidence. 5 U.S.C. § 

7701(c) (1) (B); 5 C.F.R. § 1201.56(a) (1) (ii). Preponderant 

evidence is the degree of relevant evidence a reasonable person, 

considering the record as a whole, would accept as sufficient to 

find that a contested fact is more likely to be true than 

untrue. 5 C.F.R. § 1201.4(q). 

UNCLASSIFIED 
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UNCLASSIFIED 

The Agency also has the burden of establishing that its 

action promotes the efficiency of the service (the nexus 

requirement). 5 U.S.C. § 7513; see Hatfield v. Department of the 

Interior, 28 M.S.P.R. 673 (1985). Finally, the agency must show 

that its penalty selection was not so excessive as to be an 

abuse of discretion and was not otherwise arbitrary or 

unreasonable. Douglas v. Veterans Administration, 5 M.S.P.R. 

280, 296-306 (1981). When the agency's charge is sustained, the 

Board will review the agency-imposed penalty to determine if the 

agency considered all relevant Douglas factors and exercised 

management discretion within the tolerable limits of 

reasonableness. 

ANALYSIS 

Pursuant to the White House Safer Federal Workforce Task 

Force directive, to reduce the transmission of COVlD-19, 

Department of Defense (DoD) civilian employees were required to 

be fully vaccinated by November 22, 2021, (Tab 4k, 41). To 

comply with this directive, the DoD implemented Force Health 

Protection Guidance that covered coronavirus disease vaccination 

attestation, screening testing, and vaccination verification, 

Id. This directive applied to all DoD civilian employees, even 

those engaged in full-time telework or remote work. Id. 

DoD civilian employees who were not fully vaccinated were 

required to undergo weekly COVID-19 testing, including those who 

UNCLASSIFIED 
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received medical or religious exemptions (Tab 4k, 41). The 

Agency implemented this testing requirement on December 23, 

2021, Id. In the Program Acknowledgement Statement titled, 

"Mandatory COVID-19 Screening Testing," the agency explained its 

authority for testing employees for COVID-19, but noted "Whi.le 

disclosure of the requested information is voluntary, failure to 

provide such information may impact an individual's eligibility 

to enter NGA facilities and may further lead to disciplinary 

action, up to and including removal from Federal service." Id. 

The Appellant does not dispute that he failed to undergo 

COVID-19 testing during the weeks of 08 March and 15 March 2022 

(Tab 4d). Rather, he asserted various policy and legal 

challenges regarding the Agency's authority to require him to 

undergo such a testing procedure, Id. 

In particular, the Appellant asserted that the Agency's 

weekly COVID-19 testing requirement violated the Americans with 

Disabilities Act (ADA), claiming that the Agency failed to show 

the requisite "business necessity" of the COVID testing 

requirements (Tab 4d). An agency, however, may require a 

medical examination of an employee if it is job-related and 

consistent with business necessity. 29 C.F.R. § 1630.14(c). The 

Agency's COVID-19 testing program for employees who were not 

fully vaccinated was job-related and consistent with business 

UNCLASSIFIED 

8 

Pleading Number: 2023013618 Submission date : 2023-04-11 11 :38:13 Confirmation Number: 564620953 page 12 of 178 



Appx48

UNCLASSIFIED 

necessity. Moreover, it was compliant with the White House Safer 

Federal Workforce Task Force mandate. 

The Appellant produced no persuasive evidence to support 

any claim that adherence to the Agency's testing instruction 

would harm him (Tab 4d). Following the White House Safer Federal 

Workforce Task Force mandate, the DoD, and specifically here the 

NGA, clearly was within its rights to require employees who 

elected not to receive COVID-19 vaccinations to undergo weekly 

testing in the interests of safety and the accomplishment of its 

mission (Tab 4k, 41) . 

Thus, the Agency proved by preponderant evidence the 

Appellant's failure to comply with required weekly COVID-19 

testing during the weeks of 08 August 2022 and 15 August 2022 

was Conduct Unbecoming a Federal Employee and that he lacked a 

legally sufficient excuse for such failure. Accordingly, the 

Agency submits that the charge and the penalty of removal should 

be sustained. 

UNCLASSIFIED 
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UNCLASSIFIED 

CONCLUSION 

For the reasons set out above, the Agency submits that the 

factual basis for Appellant's removal is supported by a 

preponderance of the evidence and that his removal promotes the 

efficiency of the service. 

Pleading Number: 2023013618 

Respectfully submitted, 

JACK W. RICKERT 
Agency Representative 
571-557-2982 Phone 
571-558-3312 Fax 

UNCLASSIFIED 
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UNCLASSIFIED 

CERTIFICATE OF SERVICE 

I certify that foregoing Agency File was served upon the 
following parties, this date, 11 April, 2023 in the manner 
indicated below: 

Appellant 

Christopher Kroenung E-File 

MSPB Administrative Judge 

David R. Lidow, Esq. E-File 

By: 
JACK W. RICKERT 

UNCLASSIFIED 
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TAB 2 
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UNCLASSIFIED 

UNITED STATES OF AMERICA 
MERIT SYSTEMS PROTECTION BOARD 

CENTRAL REGIONAL OFFICE 

CHRIS'TOPHER KROENUNG, 
Appellant, 

v. 

DEPAR'TMENT OF DEFENSE (NGA) 
Agency. 

} 
} 
} 
} 
} 
} 
} 
} 
} 
} 
) 

DOCKET NUMBER 
CH-0752-23-0234-I-1 

DATE: April 11, 2023 

1. I am the Agency's legal counsel in the above-captioned 

appeal. 

2. NGA employees, including Mr. Kroenung, the Appellant, 

are not in any collective bargaining unit, because of NGA's 

position in the U.S. Intelligence Community. 

3. I have confirmed with the EEO Program Manager that 

Appellant did not file a formal complaint of discrimination over 

his removal. 

I certify that the following information is true to the 

best of my knowledge and belief, under the penalty of perjury. 

By: 
JACK W. RICKERT 

UNCLASSIFIED 
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TAB 3 

UNCLASSIFIED 
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UNCLASSIFIED 

UNITED STATES OF AMERICA 
MERIT SYSTEMS PROTECTION BOARD 

CENTRAL REGIONAL OFFICE 

CHRIS'TOPHER KROENUNG, 
Appellant, 

v. 

DEPAR'TMENT OF DEFENSE (NGA) 
Agency. 

} 
} 
} 
} 
} 
} 
} 
} 
} 
} 
) 

DOCKET NUMBER 
CH-0752-23-0234-I-1 

DATE: April 11, 2023 

1. I am the Agency's legal counsel in the above-captioned 

appeal. 

2. NGA employees, including Mr. Kroenung, the Appellant, 

are not in any collective bargaining unit, because of NGA's 

position in the U.S. Intelligence Community. 

3. I have confirmed with the EEO Program Manager that 

Appellant did not file a formal complaint of discrimination over 

his removal. 

I certify that the following information is true to the 

best of my knowledge and belief, under the penalty of perjury. 

By: 
JACK W. RICKERT 

UNCLASSIFIED 
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TAB 4(a) 
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TAB 4(b) 
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DATE: 

UNCLASSIFIED//FOUO 

National Geospatial-lntelligence Agency 
7500 GEOINT Drive, Springfield, Virginia 22150 

28 February 2023 

MEMORANDUM FOR: Christopher J. Kroenung, SFAGC 

SUBJECT: 

REFERENCES: 

Notice of Decision Regarding Proposed Removal 

a. (U//FOUO) Notice of Proposed Removal, 
24 October 2022 

b. (U) NGAD 1455, Disciplinary and Adverse Actions, 
26 August 2013, Adm in. Update 1, 25 February 2015 

c. (U) NGAM 1455.1, Disciplinary and Adverse Actions, 
19 February 2015, Admin. Update 11, 12 April 2019 

d. (U) NGAD 1450, Administrative Grievance System and 
Adverse Action Appeals Process, 26 August 2013, 
Admin. Update 2, 15 April 2016 

e. (U) NGAM 1450.2, Administrative Grievance System 
and Adverse Action Appeals Process, 26 August 2013, 
Admin. Update 2, 1 April 2016 

f, (U) Employee Reply to Proposed Removal, 
Christopher J. Kroenung, 4 November 2022 

g. (U//FOUO) Douglas Factor Analysis, Vietta S. Williams 

1. (U//FOUO) On 24 October 2022, you received a notice (reference a.) proposing to remove 
you from your position, Aeronautical Analyst, SFAGC, IA-03, and from Federal Service for the 
following charge: Conduct Unbecoming a Federal Employee (6a.) (2 Specifications). You 
were afforded an opportunity to reply, both verbally and/or in writing, and to furnish affidavits, 
documentary evidence or other information in support of your reply. Your written reply 
(reference f.) was received on 4 November 2022 and was considered. 

2. (U) FINDINGS: 

(U//FOUO) I have carefully considered the charge included in reference a., the evidence 
contained in the record as established by the proposing official, as well as your reply. 

(U//FOUO) Conduct Unbecoming a Federal Employee 

Pleading Number: 2023013618 

Know lhe Earth .. Show the Way ... Understand the World 
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UNCLASSIFIED//FOUO 

SUBJECT: (U) Notice of Decision Regarding Proposed Removal 

(U//FOUO) As it pertains to the charge listed above, I have carefully reviewed all information 
pertaining to this case and I find that the evidence contained within the record supports this 
charge. As such, the charge of Conduct Unbecoming a Federal Employee is sustained. 

3. (U) PENAL TY ANALYSIS: 

(U//FOUO) I have considered the proposal, including the evidence therein, as well as your 
reply. I have reviewed the Douglas Factor analysis performed by the proposing official, Ms. 
Jo-Ellen Adkins. I agree with that analysis and I find that the mitigating factors are insufficient, 
under these circumstances, to justify a lesser penalty. Therefore, based on the evidence 
contained in the record and my own, independent analysis of the Douglas Factors, I find the 
charge included in reference a. is supported and substantiated by a preponderance of 
evidence. I also find that the penalty is reasonable. Please see the attached Douglas Factor 
worksheet for a more detailed analysis of relevant factors in this matter. The effective date of 
your removal will be 4 March 2023. 

4. (U) If you consider my decision improper, you may appeal this decision under the provisions 
of reference c. You may file an adverse action appeal no later than 15 calendar days after 
receipt of this notice. If you elect to file an adverse action appeal, you should contact: 

Employee Relations Team 
7500 GEOINT Drive, 

Attn: HDCTR, Mailstop S12205 
Springfield, VA 22150 

571-557-8042 
SAS@nga.mil 

(U) Please note: Any matter already filed with the Equal Employment Opportunity Commission 
(EEOC) or (if applicable) the Merit Systems Protection Board (MSPB) may not also be filed 
under the agency's Administrative Grievance/Appeal System. 

5. (U//FOUO) According to our personnel records you are a preference eligible veteran and/or 
a former Defense Mapping Agency (OMA) employee; therefore, you may have the right to 
appeal this decision to the MSPB should you consider my decision improper. An appeal to the 
MSPB must be filed either in writing or electronically, setting forth the facts and circumstances 
on which your appeal is based. A written appeal must be addressed to the appropriate MSPB 
field office for your regional area. Alternatively, an electronic appeal may be filed on the MSPB 
website, www.mspb.gov, using an interactive online application that guides you through the 
process of providing the MSPB with the necessary information. Your appeal may not be filed 
later than 30 calendar days after the effective date of your removal or 30 days after the date of 
your receipt of the notice, whichever is later. To ensure that you have the most recent version 
of the MSPB regulations, MSPB appeal forms, and address of the appropriate regional MSPB 
office, please view the MSPB website at www.mspb.gov. Additional information pertaining to 
MSPB appeal procedures may be obtained from the MSPB website. 

2 
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UNCLASSIFIED//FOUO 

SUBJECT: (U) Notice of Decision Regarding Proposed Removal 

(U) Should you decide to file an appeal with the MSPB, you should notify the board that the 
agency contact official for the purposes of sending the Acknowledgement Order and copy of 
the appeal is: 

Jack W. Rickert 
Assistant General Counsel 
Office of General Counsel 

National Geospatial-lntelligence Agency 
7500 GEOINT Dri1ve 

Mail Stop, S71-OGCA 
Springfield, VA 22150 

Jack.W.Rickert@nga.mil 

6. {U) If you believe the reasons for this decision are based in whole or in part on 
discrimination due to race, national origin, color, sex, religion, age, disability, genetic 
information or retaliation for prior EEO activity, you may contact an agency EEO counselor for 
guidance on filing a discriimination complaint within 45 days of the date of this decision. Failure 
to contact an agency EEO counselor within the 45-day time limitation shall cause the agency 
to dismiss. your claim, absent extraordinary circumstances. Please call 1-866-803-74'89 to file 
a complaint or inquire about the EEO process. 

7. (U//FOUO) HD Personnel Actions are separate and distinct from Security Clearance Actions 
taken by NGA Personnel Security. A copy of this final decision notice will be forwarded to the 
Personnel Security Adjudication Division (SISP). Please contact Personnel Security at 
PERSEC@nqa.mil, or 571-558-2300, with any questions regarding your security clearance 
eligibility. 

Pleading Number: 2023013618 

Vietta S. Williams 
Director, Human Development 
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TAB 4(c) 

UNCLASSIFIED 
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Name: 
Position: 
Pay Band: 
Organization: 

UNCLASSIFIED//FOUO 

Douglas Factor Analysis 

Christopher J. Kroenung 
Aeronautical Analyst 
IA-03 
SFAGC 

1. (U) NATURE AND SERIOUSNESS OF THE OFFENSE 
PROPOSING OFFICIAL ANALYSIS 

(U//FOUO) Charge: Conduct Unbecoming a Federal Employee (2 Specifications) 

(U) On or about 8 August 2022, Mr. Kroenung failed to comply with NGA's 
COVID-19 screening testing requirement when he notified his supervisor of his 
refusal to test for this week (CDC Community Level at NCW: High). 

(U) On or about 15 August 2022, Mr. Kroenung failed to comply with NGA's 
COVID-19 screening testing 1requirement when he notified his supervisor of hiis 
refusal to test for this week (CDC Community Level at NCW: Medium). 

Aggravating Neutral Mitigating 

Explanation: 
(U) Mr. Kroenung has continued to fail to adhere to NGA's required COVID-19 
screening testing program, which was implemented in accordance with DoD Force 
Health Protection (FHP) guidance. 

DECIDING OFFICIAL ANALYSIS 
(U//FOUO) I have reviewed any and all relevant information contained within the 
record, to include Mr. Kroenung's written reply, as well as the Proposing Official's 
analysis of this factor. I concur with this analysis and consider this factor to be 
aggravating. 

2. (U) EMPLOYEE JOB LEVEL AND TYPE OF EMPLOYMENT 
PROPOSING OFFICIAL ANALYSIS 

• (U//FOUO) Employee's Title and Pay Band: 
• (U//FOUO) Is the employee a supervisor? 
• {U//FOUO) Is this a special trust position? 

Aeronautical Analyst, IA-03 
Yes No 181 
Yes 181 No D 

Page 1 ofB 
UNCLASSIFIED//FOUO 
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UNCLASSIFIED//FOUO 

Douglas Factor Analysis 

• (U//FOUO) Is public contact required and is misconduct related? Yes 
• (U//FOUO) Is misconduct directly related to the job? Yes igi 

No igi 

Aggravating igi Neutral Mitigating 

Explanation: 
(U//FOUO) NGA employees are expected to demonstrate professional behavior at all 
times, to include following applicable NGA policies and programs. As such, Mr. 
Kroenung's continued failure to adhere to Agency policies call into question his 
judgement, reliability, and trustworthiness. 

DECIDING OFFICIAL ANALYSIS 
(U//FOUO) I have reviewed any and all relevant information contained within the 
record, to include Mr. Kroenung's written reply, as well as the Proposing Official's 
analysis of this factor. I concur with this analysis and consider this factor to be 
aggravating. 

3. (U) EMPLOYEE'S PAST DISCIPLINARY RECORD 
PROPOSING OFFICIAL ANALYSIS 

Offense Penalty Date 
Conduct Unbecoming a Federal 
Employee (6a.) 

Letter of Reprimand 17 February 2022 

Conduct Unbecoming a Federal 
Employee (6a.) 

Aggravating lgJ 

Explanation: 

10-Day Suspension 8 July 2022 

Neutral Mitigating 

(U//FOUO) Mr. Kroenung has been issued two (2) formal disciplinary actions as a result 
of his failure to follow the required COVID-19 screening testing program. Management 
hoped these actions would serve as corrective measures, and convey to him the 
importance of following Agency directives in order to comply with COVID-19 safety and 
force health protection measures. Because Mr. Kroenung's actions still continued, I find 
this to be an aggravating factor. 

DECIDING OFFICIAL ANALYSIS 
(U//FOUO) J have reviewed any and all relevant information contained within the 
record, to include Mr. Kroenung's written reply, as well as the Proposing Official's 
analysis of this factor. I concur with this analysis and consider this factor to be 
aggravating. 

Page 2 of8 
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UNCLASSIFIED//FOUO 

Douglas Factor Analysis 

4. (U) EMPLOYEE'S PAST WORK RECORD 

PROPOSING OFFICIAL ANALYSIS 

• (U//FOUO) Years of service with NGA: 18 years, 0 months 
• (U//FOUO) Years of service with Federal Government: 18 years, 9 months 
• (U//FOUO) DCIPS ratings the last three (3) performance cycles: 

o (U//FOUO) Last final rating of record: 3.0 
o (U//FOUO) Prior year final rating of record: 3. 7 
o (U//FOUO) Two years prior final rating of record: 3.8 

• (U//FOUO) Is performance currently acceptable? 

Aggravating Neutral 

Yes 181 No 

Mitigating 

Explanation: 
(U) Mr. Kroenung has performed at the successful level of performance over the last 
DCIPS rating cycle. Management has reported that, when Mr. Kroenung is able to 
accomplish the mission-essential requirements of his position, his current performance 
remains at the successful level. 

DECIDING OFFICIAL ANALYSIS 
(UI/FOUO) I have reviewed any and all relevant information contained within the 
record, to include Mr. Kroenung's written reply, as well as the Proposing Official's 
analysis of this factor. I concur with this analysis and consider this factor to be 
neutral. 

5. (U) EFFECT OF THE OFFENSE ON THE EMPLOYEE'S 
ABILITY TO PERFORM HIS/HER JOB, AND EFFECT ON THE 
SUPERVISOR'S CONFIDENCE IN THE EMPLOYEE 

PROPOSING OFFICIAL ANALYSIS 

• (U//FOUO) The employee's ability to do the job? 
• (U//FOUO) Your confidence/trust in the employee's ability to 

do the job? 
• (U//FOUO) Your confidence/trust in the employee's ability to 

uphold organizational mission? 

UNCLASSIFIED//FOUO 

Yes 181 No 
Yes 181 No 

Yes 181 No 
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UNCLASSIFIED//FOUO 

Douglas Factor Analysis 

Aggravating Neutral Mitigating 

Explanation: 
(U//FOUO) Failure to test pursuant to the COVID-19 testing program necessitates being 
barred from entering NGA's facilities. Because Mr. Kroenung is subject to the testing 
program, his refusal prohibited him from entering NGA's facility, and thus he was unable 
to perform the mission-essential requirements of his organization and position. 

(U//FOUO) Mr. Kroenung's management expressed that his failure to follow rules and 
comply with procedures has had an effect on their confidence and trust in him to do the 
job. Furthermore, his absences placed a strain on his organization's mission as others 
have had to do his job in his stead. 

DECIDING OFFICIAL ANALYSIS 
(U//FOUO) I have reviewed any and all relevant information contained within the 
record, to include Mr. Kroenung's written reply, as well as the Proposing Official's 
analysis of this factor. I concur with this analysis and consider this factor to be 
aggravating. 

6. (U) CONSISTENCY OF PENAL TY WITH THOSE IMPOSED 
ON OTHER EMPLOYEES FOR SIMILAR OFFENSE 

PROPOSING OFFICIAL ANALYSIS 

(U) The penalty is consistent with penalties imposed on other employees for similar 
offenses, therefore I consider this factor to be neutral. 

Aggravating Neutral Mitigating 

DECIDING OFFICIAL ANALYSIS 
(U//FOUO) I have reviewed any and all relevant information contained within the 
record, to include Mr. Kroenung's written reply, as well as the Proposing Official's 
analysis of this factor. I concur with this analysis. 

_______ ....., ____________ _ 
7. (U) CONSISTENCY WITH AGENCY'S TABLE OF 
PENALTIES 

PROPOSING OFFICIAL ANALYSIS 

UNCLASSIFIED//FOUO 
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UNCLASSIFIED//FOUO 

Douglas Factor Analysis 

(U//FOUO) The employee is being 
charged with: 

CHARGE 

Conduct Unbecoming a Federal 
Employee 

D This is a 1st offense This is a 2nd offense This is a 3rd offense 

(U) Table of Penalties recommended 
penalty (2nd): 

5-Day Suspension to Removal 

Aggravating 181 Neutral Mitigating D 

Explanation: 
(U//FOUO) The penalty is consistent with the Table of Penalties, and, because this is a 
third offense, I consider this to be an aggravating factor. 

DECIDING OFFICIAL ANALYSIS 
(U//FOUO) I have reviewed any and all relevant information contained within the 
record, to include Mr. Kroenung's written reply, as well as the Proposing Official's 
analysis of this factor. I concur with this analysis and consider this factor to be 
aggravating. 

8. (U) NOTORIETY OF THE OFFENSE OR ITS IMPACT ON 
THE AGENCY'S REPUTATION 

PROPOSING OFFICIAL ANALYSIS 

Aggravating 181 Neutral Mitigating 

Explanation: 
(U//FOUO) The COVID-19 testing program is part of the Agency's larger safety 
measures to mitigate the impacts of the COVID-19 pandemic, and supports the broader 
efforts taken by the DoD, IC, and the Federal Government. Tolerance of Mr. 
Kroenung's behavior in the midst of a global pandemic creates an impression of 
defiance and disregard for the health and safety of the NGA workforce and the general 
public, as well as disregard for the properly promulgated regulations and guidance of 
the Executive Branch, which would likely reflect poorly on the Agency when/if this 
offense becomes known to the public. 

Page5 of8 
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UNCLASSIFIED//FOUO 

Douglas Factor Analysis 

DECIDING OFFICIAL ANALYSIS 
(U//FOUO) I have reviewed any and all relevant information contained within the 
record, to include Mr. Kroenung's written reply, as well as the Proposing Official's 
analysis of this factor. I concur with this analysis and consider this factor to be 
aggravating. 

9. (U) CLARITY OF NOTICE TO THE EMPLOYEE OF 
UNACCEPTABLE CONDUCT 

PROPOSING OFFICIAL ANALYSIS 

Aggravating 181 Neutral Mitigating 

Explanation: 
(U) Mr. Kroenung was well aware that he was required to comply with NGA's screening 
testing program. His failure to test was not based on a lack of knowledge but rather 
based on his refusal to comply. 

(U//FOUO) Mr. Kroenung knew that disciplinary action could be a consequence of his 
behavior, as he has been issued two (2) formal disciplinary actions for his failure to 
follow these very same COVID-19 screening testing requirements. Thus, his actions 
present an aggravating factor. 

DECIDING OFFICIAL ANALYSIS 
(U//FOUO) I have reviewed any and all relevant information contained within the 
record, to include Mr. Kroenung's written reply, as well as the Proposing Official's 
analysis of this factor. I concur with this analysis and consider this factor to be 
aggravating. 

10. (U) POTENTIAL FOR EMPLOYEE REHABILITATION 

PROPOSING OFFICIAL ANALYSIS 

Aggravating igi Neutral Mitigating 

Explanation: 
(U//FOUO) Mr. Kroenung's management expressed considerable doubt that Mr. 
Kroenung would ever comply with NGA's screening testing requirements. Therefore, I 
find this to be an aggravating factor. 

Page6 of8 
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UNCLASSIFIED//FOUO 

Douglas Factor Analysis 

DECIDING OFFICIAL ANALYSIS 
(U//FOUO) I have reviewed any and all relevant information contained within the 
record, to include Mr. Kroenung's written reply, as well as the Proposing Official's 
analysis of this factor. I concur with this analysis and consider this factor to be 
aggravating. 

11. (U) MITIGATING CIRCUMSTANCES 

PROPOSING OFFICIAL ANALYSIS 

(U) The employee: 

• (U//FOUO) Was under unusual job stress: 
• (U//FOUO) Was experiencing personal problems: 

Yes D No 181 
Yes No 181 

• (U//FOUO) Was provoked: Yes 181 No 
• (U//FOUO) Brought the misconduct to management's attention: Yes 181 No 

Aggravating Neutral Mitigating 

Explanation: 
(U) Mr. Kroenung's management remains unaware of any unusual job stress or 
personal problems that may explain his failure to comply. They also stated that Mr. 
Kroenung was forthcoming about his refusal to test and disagreed with the 
implementation of the requirement, thus management feels his actions were provoked. 

DECIDING OFFICIAL ANALYSIS 
(U//FOUO) I have reviewed any and all relevant information contained within the 
record, to include Mr. Kroenung's written reply, as well as the Proposing Official's 
analysis of this factor. I concur with this analysis and consider this factor to be 
mitigating. 

12. (U) ADEQUACY OF ALTERNATIVE SANCTIONS TO 
DETER FUTURE MISCONDUCT 

PROPOSING OFFICIAL ANALYSIS 

(U) Given Mr. Kroenung's failure to comply with NGA's COVID-19 testing program on 
multiple occasions, the recency of those offenses, combined with his statements that he 
will continue to refuse to comply, I believe no lesser penalty will deter future 
misconduct on the part of Mr. Kroenung, therefore I consider this factor to be neutral. 

Page 7 of8 
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Douglas Factor Analysis 
.1.110.1.111.1 

DECIDING OFFICIAL ANALYSIS 
(U//FOUO) I have reviewed any and all relevant information contained within the 
record, to include Mr. Kroenung's written reply, as well as the Proposing Official's 
analysis of this factor. I concur with this analysis. 

DECISION 
(U//FOUO) After giving full and impartial consideration to the circumstances surrounding 
the proposed action, the evidence supporting the proposed action, the employee's 
reply, and the factors above, I have decided to: 

CO Sustain the action as proposed 
Additional Comments: 
(U//FOUO) I have taken into consideration all relevant aggravating/mitigating factors in 
order to determine a reasonable penalty. I do not believe any lesser penalty is 
appropriate and I believe the penalty is warranted to promote the efficiency of the 
service. 

DECIDING OFFICIAL SIGNATURE 
(U//FOUO) I, Vietta S. Williams, certify that I have considered all relevant Douglas 
Factors and available information, to include Mr. Kroenung's written reply in determining 
the appropriate penalty. 

&ML CIDING OFFICIAL _ itc,6jtizzA y a0.23
DATE I 
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Douglas Factor Analysis 

[ DECIDING OFFICIAL ANALYSIS 
(U//FOUO) I have reviewed any and all relevant information contained within the 
record, to include Mr. Kroenung's written reply, as well as the Proposing Official's 
analysis of this factor. I concur with this analysis. 

DECISION 
(U//FOUO) After giving full and impartial consideration to the circumstances surrounding 
the proposed action, the evidence supporting the proposed action, the employee's 
reply, and the factors above, I have decided to: 

CO Sustain the action as proposed 
Additional Comments: 
(U//FOUO) I have taken into consideration all relevant aggravating/mitigating factors in 
order to determine a reasonable penalty. I do not believe any lesser penalty is 
appropriate and I believe the penalty is warranted to promote the efficiency of the 
service. 

DECIDING OFFICIAL SIGNATURE 
(U//FOUO) I, Vietta S. Williams, certify that I have considered all relevant Douglas 
Factors and available information, to include Mr. Kroenung's written reply in determining 
the appropriate penalty. 

71%t-d l, DECIDING OFFICIAL 
a0.23 

DATE I 
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Gill Jeffrey -Jeff- C NGA-HDCTR USA CIV 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Categories: 

Christopher Kroenung <ckroenung@sbcglobal.net> 
Friday, November 4, 2022 2:45 PM 
Williams Vietta S Ms NGA-HD USA CIV; Special Activities Staff(SAS) 
[Non-DoD Source] Response to notice of proposed removal 
Response to removal Nov 3 2022.docx 

Jeff 

Christopher J. Kroenung 

Ballwin, MO 63021 
(314) 315-6169 
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Gill Jeffrey -Jeff- C NGA-HDCTR USA CIV

From: Christopher Kroenung <ckroenung@sbcglobal.net>
Sent: Monday, June 6, 2022 7:30 AM
To: Williams Vietta S Ms NGA-HD USA CIV; Special Activities Staff(SAS); Kroenung 

Christopher J NGA-SFAGC USA CIV
Subject: [Non-DoD Source] Response to proposed 10-Day Suspension

Categories: Jeff

The following is my response to my proposed ten day suspension. 
 
1.  Testing is discriminatory.  Testing only "unvaccinated" is not only unfair it has been widely proven that all three of the 
vaccines have low efficacy rates and are practically ineffective within six months.  Most people started getting 
"vaccinated" back in February of 2021 which would mean a majority of the "vaccines" would be ineffective sometime 
between August and January 2022.  Also there have been many "breakthrough" cases which proves that testing less than 
10% of the workforce is ineffective,  a waste of time and a waste of money. 
 
2. The current presidential administration, and OPM,  recommended starting testing on Feb 15, 2022 .  NGA began 
testing on Dec 13 2021.  Why was this done?  Why the Rush?  Was this necessary to try please someone at a higher 
level.  Moving this date makes no sense and shows that the current NGA administration only wants 100% compliance for 
the "vaccine". 
 
3. I requested to take sick leave for the time that I was out and I was denied.  I requested to take Annual leave during this 
time and was denied.  I requested to telework during this time and was denied.  I also requested LWOP and was 
denied.  Why deny people leave if this "pandemic" is so serious?  This is an abuse of authority to try to coerce NGA 
employees to take an experimental "vaccine" against there will 
 
4.  All test swabs are tainted with Ethylene Oxide.  Ethylene Oxide is a carcinogen as defined by the FDA and the 
CDC.   EO also has an OSHA fact sheet that lists it as chemical that causes cancer.   I understand there is only a trace 
amount in each swab but as far as I have read the tests were never meant to be given weekly only when someone is 
symptomatic (maybe up to four times per year).  No studies have been done to determine the amount of test taken to be 
dangerous.  Is it 10, 20, 50 only time and people getting sick will tell. 
 
5.  Forced testing and "vaccination"  is a violation of the ADA.  Any medical examination must be job related,  consistent 
with business necessity, and conducted by a health care professional.   Since we should have leave, teleworking and 
LWOP available the covid testing does not meet the business necessity requirement, and I do not see any way that 
participating in experimental covid testing is job related.  I know the EEOC has approved testing and glossed over the 
ADA but the ADA was voted on by congress the EEOC are not elected officials and should not be interpreting law without 
some level of judicial oversight. 
 
6.  Covid testing and "vaccination" has become a political football.   I come in every day to work not to be used as pawn 
for political gain.   
 
7.  The omicron variant presented itself in November of 2021.  The Omicron variant is a very weak variant that removes a 
good portion of the "danger"  that "vaccination" and covid testing are supposed to prevent. How much longer will this 
"pandemic"  go on? How long will NGA employees have to test for a virus that is no more dangerous than the common 
cold? 
 
8. CDC guidelines for medium and high levels are to get tested if you have symptoms and to stay up to date with covid 
"vaccines".  These recommendations are not being followed by NGA.   Why the contradiction?  NGA claims to follow CDC 
guidelines as a reason for the restrictions?  It seems to me that CDC guidelines don't really matter that only compliance to 
an unenforceable "vaccine" mandate is the only thing that matters.  
 
 
 
Christopher J. Kroenung 
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UNCLASSIFIED//FOUO 

NATIONAL GEOSPATIAL-INTELLIGENCE AGENCY 
7500 GEOINT Drive 

Springfield, Virginia 22150-7500 

DATE: 24 October 2022 

MEMORANDUM FOR: Christopher J. Kroenung, SFAGC 

SUBJECT: Notice of Proposed Removal 

REFERENCES: a. (U) NGAD 1455, Disciplinary and Adverse Actions, 
26 August 2013, Admin. Update 1, 25 February 2015 

b. (U) NGAM 1455.1, Disciplinary and Adverse Actions, 
19 February 2015, Admin. Update 11, 12 April 2019 

c. (U) CoS Note: NGA Operating Posture - Update 02 March 
2022 (Effective Immediately), Ernest B. Markham, 
2 March 2022 

d, (U) Consolidated Department of Defense Coronavirus Disease 
Force Health Protection Guidance - Revision 2, 8 August 2022 

e. (U) Change in Status- COVID19 Weekly Mask and Testing 
Guidance, 5 August 2022 

f. (U) Change in Status - COVID19 Weekly Mask and Testing 
Guidance, 12 August 2022 

g. (U//FOUO) Letter of Reprimand, Justin M. Nahlik, 
17 February 2022 

h. (U//FOUO) Notice of Decision Regarding Proposed 10-Day 
Suspension, Vietta S. Williams, 8 July 2022 

i. (U//FOUO) Memorandum for Record, Justin M. Nahlik, 
16 August 2022 

j. (U//FOUO) Douglas Factor Analysis, Jo-Ellen Adkins 

1. (U//FOUO) In accordance with the references and all applicable rules, regulations and 
statutes, and for the reasons set forth below, I am proposing to remove you from your 
position, Aeronautical Analyst, SFAGC, IA-03, and from Federal Service for the following 
charge: Conduct Unbecoming a Federal Employee (6a.) (2 Specifications). You have 10 
calendar days from receipt to reply to this notice verbally and/or in writing. A final decision will 
be issued after your reply is received or after the 10 calendar day limit if a reply is not provided. 

UNCLASSIFIED//FOUO 
Pleading Number: 2023013618 Submission date : 2023-04-11 11 :38:13 Confirmation Number: 564620953 page 40 of 178 



Appx76
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2. (U//FOUO) THIS PROPOSAL IS BASED ON THE FOLLOWING CHARGE AND 
SPECIFICATIONS: 

(U//FOUO) Charge: Conduct Unbecoming a Federal Employee (6a.) 

• (U//FOUO) Specification #1: On or about 8 August 2022, when the CDC Community 
Level at NCW was HIGH, you failed to comply with the agency's COVID-19 testing 
program when you notified your supervisor that you are refusing to test. 

• (U//FOUO) Specification #2: On or about 15 August 2022, when the CDC Community 
Level at NCW was MEDIUM, you failed to comply with the agency's COVID-19 testing 
program when you notified your supervisor that you are refusing to test. 

3. (U) FINDINGS: 

(U//FOUO) Conduct Unbecoming a Federal Employee 

(U) Pursuant to referenced., all DoD Civilian employees, to include NGA employees, who are 
not fully vaccinated for COVID-19 are required to provide weekly documentation of a negative 
COVID-19 test before reporting to theirworksite when the CDC COVID-19 Community Level is 
high or medium in the county or equivalent jurisdiction where the DoD facility is located. 

(U//FOUO) Pursuant to references e. and f., the transmissibility level for NCW for the weeks of 
8 August 2022 and 15 August 2022 necessitated your compliance with weekly COVID-19 
testing. The record indicates that you continued to refuse to testing pursuant to the Agency's 
COVID-19 testing program during this time. 

(U//FOUO) You were issued two (2) formal disciplinary actions for similar misconduct. On or 
about 17 February 2022, you were issued a Letter of Reprimand (LOR) (reference g.); and on 
or about 12 July 2022, you were issued a Notice of Decision Regarding Proposed 10-0ay 
Suspension (reference h.). As indicated in both notices, continued non-compliance would 
result in more severe disciplinary action, up to and including removal from your position and 
Federal Service. 

(U//FOUO) Based upon my review of the evidence, I believe the charge and specifications, as 
outlined above, are fully supported and sustained by the preponderance of the evidence and 
warrants this action to promote the efficiency of the service. 

(U//FOUO) In determining the proposed penalty, I have taken into consideration several 
factors, commonly referred to as the Douglas Factors. Please see the attached Douglas 
Factors worksheet for my analysis of specific and relevant factors in this matter. 

Pleading Number: 2023013618 
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4. (U) YOUR RIGHTS TO REPLY TO THIS PROPOSED ACTION ARE AS FOLLOWS: 

a. (U) You have the right to reply to this letter both verbally and/or in writing. You can 
furnish affidavits, documentary evidence, or other information in support of your 
reply stating why the reason(s) are inaccurate and why the proposed action should 
not be effected. Your reply will be fully considered before a decision is made. 

b. (U) You are granted 10 calendar days from your receipt of this letter to reply 
verbally and/or in writing. Requests for additional time will be considered if you 
submit a written request stating your reasons within the 10 calendar day time limit. 

c. (U//FOUO) All written (e-mail is permissible) and/or verbal replies and requests for 
extensions should be made to the deciding official: 

Ms. Vietta S. Williams 
Director of Human Development (HD) 
7500 GEOINT Drive, Mailstop S45-HD 

Springfield, VA 22150 
Vietta.S.Williams@nga.mil 

d. (U//FOUO) When submitting a written reply, extension request, or request to 
provide a verbal reply, please include: 

Employee Relations Team 
7500 GEOINT Drive, Mailstop S12205 

Springfield, VA 22150 
571-557-8042 
SAS@nqa.mil 

e. (U) You may choose someone to represent you, at your own expense, provided 
that such representation does not pose a conflict of interest. 

f. (U//FOUO) You and/or your representative have the right to review pertinent 
regulations and the materials relied on to support this proposal. To review the 
regulations and materials, you must submit a written (e-mail is permissible) request 
to the Employee Relations T earn Lead using the above contact information. For 
reports generated by the Office of the Inspector General (OIG), you may request a 
copy from the OIG, 571-557-7500, or at IG@nqa.mil. You may also submit a 
Freedom of Information Act (FOIA) request to the NGA FOIA Requester Service 
Center, 571-557-4141, or at FOIANGA@nga.mil. 

g. (U) Full consideration will be given to any reply, affidavits, or other evidence that 
you timely submit before a final decision is made. Whether or not you reply, a 
written notice of the final decision will be provided to you. 

Pleading Number: 2023013618 
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5. (U) If you believe the reasons for this proposal are based in whole or in part on 
discrimination due to race, national origin, color, sex, religion, age, disability, genetic 
information or retaliation for prior EEO activity, you may contact an agency EEO counselor for 
guidance on filing a discrimination complaint within 45 days of the date of this proposal. 
Failure to contact an agency EEO counselor within the 45-day time limitation shall cause the 
agency to dismiss your claim, absent extraordinary circumstances. Please call 
1-866-803-7489 to file a complaint or inquire about the EEO process. 

6. (U) If you believe your behavior or conduct was adversely affected by a personal or work-
related problem, I urge you to contact an Employee Assistance Program (EAP) Counselor at 
1-800-346-0110 for help. The EAP provides confidential, professional assistance to 
employees and their families on a wide range of personal and work-related problems. Use of 
the EAP referral and assistance services is voluntary, and you may decline EAP assistance 
without fear of reprisal for such action. The use of EAP services does not, however, protect 
you from disciplinary action imposed by management for inappropriate behavior or poor 
performance. 

7. The reasonable accommodation process is an ongoing, interactive process to assist a 
qualified individual to perform the essential functions of their job. For reasonable 
accommodations based on a sincerely held religious belief or practice, requests should be 
made to your supervisor. For information on requesting a reasonable accommodation 
based on a disability, please contact the Reasonable Accommodation team at 
ReasonableAccomodations@nqa.mil. Please note that engagement in the Reasonable 
Accommodation process does not excuse past misconduct or poor performance and does not 
protect you from disciplinary action. 

8. (U//FOUO) You will remain in a paid administrative duty status during this 30-day 
notice period and until .a decision is reached in this matter. If you have any questions 
concerning this proposed notice or your rights as an NGA employee, you may contact the 
Employee Relations Team Lead using the above contact information. 

Pleading Number: 2023013618 
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• 
NATIONAL GEOSPATIAL-INTELLIGENCE AGENCY 

DATE: 

7500 GEOINT Drive 
Springfield, Virginia 22150-7500 

8 July 2022 

MEMORANDUM FOR: Christopher J. Kroenung, SFAGC 

SUBJECT: Notice of Decision Regarding Proposed 10-Day Suspension 

REFERENCES: a. (U//FOUO) Notice of Proposed 10-Day Suspension, 
17 May 2022 

b. (U) NGAD 1455, Disciplinary and Adverse Actions, 
26 August 2013, Admin. Update 1, 25 February 2015 

c. (U) NGAM 1455.1, Disciplinary and Adverse Actions, 
19 February 2015, Admin. Update 11, 12 April 2019 

d. (U) NGAD 1450, Administrative Grievance System and Adverse 
Action Appeals Process, 26 August 2013, Admin. Update 2, 
15 April 2016 

e. (U) NGAM 1450.2, Administrative Grievance System and 
Adverse Action Appeals Process, 26 August 2013, Admin. 
Update 2, 1 April 2016 

f. (U) Employee Reply to Proposed 10-Day Suspension, 
Christopher J. Kroenung, 6 June 2022 

g. (U//FOUO) Douglas Factor Analysis, Vietta S. Williams 

1. (U//FOUO) On 17 May 2022, you received a notice (reference a.) proposing to suspend you 
from duty without pay for a period of 10 calendar days for the following charge: Conduct 
Unbecoming a Federal Employee (3 Specifications). You were afforded an opportunity to 
reply, both verbally and/or in writing, and to furnish affidavits, documentary evidence or other 
information in support of your reply. Your written reply (reference f.) was received on 6 June 
2022 and was considered. 

2. (U) FINDINGS: 

(U//FOUO) I have carefully considered the charge included in reference a., the evidence 
contained in the record as established by the proposing official, as well as your reply. 

UNCLASSIFIED//FOUO 
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(U//FOUO) Conduct Unbecoming a Federal Employee 

(U//FOUO) As it pertains to the charge listed above, I have carefully reviewed all information 
pertaining to this case and I find that the evidence contained within the record supports this 
charge. As such, the charge of Conduct Unbecoming a Federal Employee is sustained. 

3. (U) PENAL TY ANALYSIS: 

(U//FOUO) I have considered the proposal, including the evidence therein, as well as your 
reply. I have reviewed the Douglas Factor analysis performed by the proposing official, 
Ms. Jo-Ellen Adkins. I agree with that analysis and I find that the mitigating factors are 
insufficient, under these circumstances, to justify a lesser penalty. 

(U//FOUO) Therefore, based on the evidence contained in the record and my own, 
independent analysis of the Douglas Factors, I find the charge included in reference a. are 
supported and substantiated by a preponderance of evidence. I also find that the penalty is 
reasonable. Please see the attached Douglas Factor worksheet for a more detailed analysis 
of relevant factors in this matter. The effective dates of your suspension will be 18 July 
2022 through 27 July 2022. Your return to duty date will be 28 July 2022. Please be 
advised that you will have seven (7) calendar days from the end of your suspension to comply 
with the Agency's COVID-19 testing program. Continued non-compliance after the seven (7) 
calendar days will result in more severe disciplinary action, up to and including removal from 
your position and Federal Service. 

4. (U) If you consider my decision improper, you may file a grievance under the provisions of 
reference c. no later than 15 calendar days after receipt of this Notice of Decision. The 
Employee Relations Team, at 571-557-8042, can provide you information regarding the 
administrative grievance procedures. Please note: Any matter already filed with the Equal 
Employment Opportunity Commission (EEOC) may not also be filed under the agency's 
Administrative Grievance System. 

5. (U) The promotion eligibility criteria (NGA Instruction 1405.8, Promotions; or NGA Instruction 
1405.9, Promotion to Senior Ranks) for civilian employees and other government agency 
personnel permanently assigned to NGA requires that a candidate have no final formal 
discipline or final adverse action (for cause/non-furlough) initiated in the two (2)-year period 
preceding the call for nominations. Promotion eligibility for candidates under pending 
disciplinary or adverse action investigation will be based on guidance contained in NGAI 
1405.8 or NGAI 1405.9 (as appropriate). Since this is a formal disciplinary action, you will be 
ineligible to be promoted through NGA's promotion process for a period of two (2) years. 
Additionally, this formal disciplinary action may affect your eligibility to receive awards, 
bonuses, and may disqualify you from consideration for/or participation in Competitive Call 
and/or a Joint Duty Assignment (JDA). 

Pleading Number: 2023013618 
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6. (U) If you believe the reasons for this decision are based in whole or in part on 
discrimination due to race, national origin, color, sex, religion, age, disability, genetic 
information or retaliation for prior EEO activity, you may contact an agency EEO counselor for 
guidance on filing a discrimination complaint within 45 days of the date of this decisio1n. Failure 
to contact an agency EEO counselor within the 45-day time limitation shall cause the agency 
to dismiss your claim, absent extraordinary circumstances. Please call 1-866-803-7489 to file 
a complaint or inquire about the EEO process. 

7. (U) If you believe your behavior or conduct was adversely affected by a personal or work-
related problem, I urge you to contact an Employee Assistance Program (EAP) Counselor at 
1-800-346-0110 for help. The EAP provides confidential, professional assistance to 
employees and their families on a wide range of personal and work-related problems. Use of 
the EAP referral and assistance services is voluntary, and you may decline EAP assistance 
without fear of reprisal for such action. The use of EAP services does not, however, protect 
you from disciplinary action imposed by management for inappropriate behavior or poor 
performance. 

8. (U) The reasonable accommodation process is an ongoing, interactive process to assist a 
qualified individual with a disability with a reasonable accommodation that allows the individual 
to perform the essential job functions. If you believe you may qualify for a reasonable 
accommodation, please contact the Reasonable Accommodation Program Manager, Mr. Mark 
M. Jackowski at 571-557-5132 (East) or Reasonable Accommodation Program Specialist, Ms. 
Jessica J. Davis at 314-676-3704 (West). Accommodation requests seek to ensure that 
requested accommodations are being provided to an employee who has a disability, related to 
the impairment that is the basis for the disability determination, necessary for the performance 
of essential job functions and are reasonable in light of other possible alternatives. Essential 
functions of a position are the fundamental duties of the job to be performed by the employee. 
Please note that engagement in the Reasonable Accommodation process does not excuse 
past misconduct or poor iperformance and does not protect you from disciplinary action, but 
may represent a mitigating factor for the Deciding Official to analyze. 

9. (U//FOUO) HD Personnel Actions are separate and distinct from Security Clearance Actions 
taken by NGA Personnel Security. A copy of this final decision notice will be forwarded to the 
Personnel Security Adjudication Division (SISP). Please contact Personnel Security at 
PERSEC@nga.m,, or 571-558-2300, with any questions regarding your security clearance 
eligibility. 
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10. (U//FOUO) Please acknowledge receipt of this letter by signing below. Your signature 
does not mean that you agree with this notice and your signature will not forfeit any rights to 
which you are entitled. Additionally, your failure to sign will not void the contents of this letter. 

Vietta S. Williams 
Director, Human Development 

Employee's Acknowledg:ement of Receipt: 

Christopher J. Kroenung 

Pleading Number: 2023013618 
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Gill Jeffrey -Jeff- C NGA-HDCTR USA CIV 

From: 
Sent: 

Christopher Kroenung <ckroenung@sbcglobal.net> 
Monday, June 6, 2022 7:30 AM 

To: Williams Vietta S Ms NGA-HD USA CIV; Special Activities Staff(SAS); Kroenung 
Christopher J NGA-SFAGC USA CIV 

Subject: [Non-DoD Source] Response to proposed 10-Day Suspension 

Categories: Jeff 

The following is my response to my proposed ten day suspension. 

1. Testing is discriminatory. Testing only "unvaccinated" is not only unfair it has been widely proven that all three of the 
vaccines have low efficacy rates aind are practically ineffective within six months. Most people started getting 
"vaccinated" back in February of 2021 which would mean a majority of the "vaccines" would be ineffective sometime 
between August and January 2022. Also there have been many "breakthrough" cases which proves that testing less than 
10% of the workforce is ineffective, a waste of time and a waste of money. 

2. The current presidential administration, and OPM,. recommended starting testing on Feb 15, 2022. NGA began 
testing on Dec 13 2021. Why was this done? Why the Rush? Was this necessary to try please someone at a higher 
level. Moving this date makes no sense and shows that the current NGA administration only wants 100% compliance for 
the "vaccine". 

3. I requested to take sick leave for the time that I was out and I was denied. I requested to take Annual leave during this 
time and was denied. I requested to telework during this time and was denied. I also requested LWOP and was 
denied. Why deny people leave if this "pandemic" is so serious? This is an abuse of authority to try to coerce NGA 
employees to take an experimental "vaccine" against there will 

4. All test swabs are tainted with Ethylene Oxide. Ethylene Oxide is a carcinogen as defined by the FDA and the 
CDC. EO also has an OSHA fact sheet that lists it as chemical that causes cancer. I understand there is only a trace 
amount in each swab but as far as I have read the tests were never meant to be given weekly only when someone is 
symptomatic (maybe up to four times per year). No studies have been done to determine the amount of test taken to be 
dangerous. Is it 10, 20, 50 only time and people getting sick will tell. 

5. Forced testing and "vaccination" is a violation of the ADA. Any medical examination must be job related, consistent 
with business necessity, and conducted by a health care professional. Since we should have leave, teleworking and 
LWOP available the covid testing does not meet the business necessity requirement, and I do not see any way that 
participating in experimental covid testing is job related. I know the EEOC has approved testing and glossed over the 
ADA but the ADA was voted on by congress the EEOC are not elected officials and should not be interpreting law without 
some level of judicial oversight. 

6. Covid testing and "vaccination" has become a political football. I come in every day to work not to be used as pawn 
for political gain. 

7. The omicron variant presented itself in November of 2021. The Omicron variant is a very weak variant that removes a 
good portion of the "danger" that "vaccination" and covid testing are supposed to prevent. How much longer will this 
"pandemic" go on? How long will NGA employees have to test for a virus that is no more dangerous than the common 
cold? 

8. CDC guidelines for medium and high levels are to get tested if you have symptoms and to stay up to date with covid 
"vaccines". These recommendations are not being followed by NGA. Why the contradiction? NGA claims to follow CDC 
guidelines as a reason for the restrictions? It seems to me that CDC guidelines don't really matter that only compliance to 
an unenforceable "vaccine" mandate is the only thing that matters. 

Christopher J. Kroenung 
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• DATE: 
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NATIONAL GEOSPATIAL-INTELLIGENCE AGENCY 
7500 GEOINT Drive 

Springfield, Virginia 22150-7500 

17 May 2022 

MEMORANDUM FOR: Christopher J. Kroenung, SFAGC 

SUBJECT: Notice of Proposed 10-Day Suspension 

REFERENCES: a. (U) NGAD 1455, Disciplinary and Adverse Actions, 

Pleading Number: 2023013618 

26 August 2013, Admin. Update 1, 25 February 2015 

b. (U) NGAM 1455.1, Disciplinary and Adverse Actions, 
19 February 2015, Admin. Update 11, 12 April 2019 

c. (U) NGAD 1450, Administrative Grievance System and Adverse 
Action Appeals Process, 26 August 2013, Admin. Update 2, 
15 April 2016 

d. (U) NGAM 1450.2, Administrative Grievance System and 
Adverse Action Appeals Process, 26 August 2013, Admin. 
Update 2, 1 April 2016 

e. (U) Cos Note: Initial Guidance on EO 14043 Nationwide 
Injunction, Anjuma G. Karkera, 24 January 2022 

f. (U) Force Health Protection Guidance (Supplement 23) 
Revision 3 - Department of Defense Guidance for Coronavirus 
Disease 2019 Vaccination Attestation, Screening 
Testing, and Vaccination Verification, Gilbert R. Cisneros, Jr, 
20 December 2021 

g. (U) Supplemental Guidance for Implementing Mandatory 
COVID-19 Vaccination Attestation, Screening Testing, and 
Vaccination Verification of DoD Civilian Employees for the DoD 
Fourth Estate - Revision 3, Michael B. Donley, 
10 January 2022 

h. (U) CoS Note: NGA Operating Posture - Update 02 March 
2022 (Effective Immediately), Ernest B. Markham, 
2 March 2022 

i. (U//FOUO) Letter of Reprimand, Justin M. Nahlik, 
17 February 2022 

UNCLASSIFIED//FOUO 

Submission date : 2023-04-11 11 :38:13 Confirmation Number: 564620953 page 53 of 178 



Appx89

. -··-- -·---------

UNCLASSIFIED//FOUO 

j. (U//FOUO) Memorandum for Record, Justin M. Nahlik, 
1 O March 2022 

k. (U//FOUO) Douglas Factor Analysis, Jo-Ellen Adkins 

1. (U//FOUO) In accordance with the references and all applicable rules, regulations and 
statutes, and for the reasons set forth below, I am proposing to suspend you from duty 
without pay for a period of 1 O calendar days for the following charge: Conduct 
Unbecoming a Federal Employee (6a.) (3 Specifications). You have 10 calendar days from 
receipt to reply to this notice verbally and/or in writing. A final decision will be issued after your 
reply is received or after the 10 calendar day limit if a reply is not provided. 

2. (U//FOUO) THIS PROPOSAL IS BASED ON THE FOLLOWING CHARGE AND 
SPECIFICATIONS: 

(U//FOUO) Charge: Conduct Unbecoming a Federal Employee (6a.) 

• (U//FOUO) Specification #1: On or about 24 February 2022, you failed to comply with 
the agency's COVID-19 testing program within the seven (7) calendar day timeframe 
specified in your Letter of Reprimand (Reference i.), issued on or about 17 February 
2022. 

• (U//FOUO) Specification #2: On or about 1 March 2022, you failed to comply with the 
agency's COVID-19 testir,g program when you notified your supervisor that you did not 
plan to come to work that week based on the testing requirement. 

• (l)//FOUO) Specification #3: On or about 7 March 2022, you failed to comply with the 
agency's COVID-19 testing program when you notified your supervisor that you did not 
plan to come to work that week based on the testing requirement for NCW. 

3. (U) FINDINGS: 

(U//FOUO) Conduct Unbecoming a Federal Employee 

(U//FOUO) Pursuant to references f. and g., all federal employees, to include NGA employees, 
who are not fully vaccinated for COVID-19 were required to provide weekly documentation of a 
negative COVID-19 test before reporting to their worksite. The record indicates that from 24 
February until 2 March, you refused to adhere to the Agency's COVID-19 testing program as 
then applied. 

(U//FOUO) Next, pursuant to reference h. and the applicable guidance stated therein, the 
requirement to provide such documentation became dependent on the community 
transmissibility level for county in which the NGA facility resides. The transmissibility level for 
NCW, from 2 March through 11 March, remained at medium, and therefore necessitated 
weekly COVID-19 testing. The record further indicates that you continued to refuse to testing 
pursuant to the Agency's COVID-19 testing program during this time. 

Pleading Number: 2023013618 
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(U//FOUO) I believe the charge and specifications, as outlined above, is fully supported and 
sustained by the evidence and warrants this action to promote the efficiency of the service. It 
is my hope that this action will serve as a corrective measure, and convey to you the 
importance offollowing Agency directives in order to comply with COVID-19 safety and force 
health protection measures when required. 

(U//FOUO) In determining the proposed penalty, I have taken into consideration several 
factors, commonly referred to as the Douglas Factors. Please see the attached Douglas 
Factors worksheet for my analysis of specific and relevant factors in this matter. 

4. (U) YOUR RIGHTS TO REPLY TO THIS PROPOSED ACTION ARE AS FOLLOWS: 

a. (U) You have the right to reply to this letter both verbally and/or in writing. You can 
furnish affidavits, documentary evidence, or other information in support of your 
reply stating why the reason{s) are inaccurate and why the proposed action should 
not be effected. Your reply will be fully considered before a decision is made. 

b. (U) You are granted 10 calendar days from your receipt of this letter to reply 
verbally and/or in writing. Requests for additional time will be considered if you 
submit a written request stating your reasons within the 10 calendar day time limit. 

c. (U//FOUO) All written (e-mail is permissible) and/or verbal replies and requests for 
extensions should be made to the deciding official: 

Ms. Vietta S. Williams 
Director of Human Development (HO) 
7500 GEOINT Drive, Mailstop S45-HD 

Springfield, VA 22150 
Vietta S.Williams@nga.mil 

d. {U//FOUO) When submitting a written reply, extension request, or request to 
provide a verbal reply, please include: 

Employee Relations Team 
7500 GEOINT Drive, Mailstop S12205 

Springfield, VA 22150 
571-557 -8042 
SAS@nga.mil 

e. (U) You may choose someone to represent you, at your own expense, provided 
that such representation does not pose a conflict of interest. 

Pleading Number: 2023013618 
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f. (U//FOUO) You and/or your representative have the right to review pertinent 
regulations and the materials relied on to support this proposal. To review the 
regulations and materials, you must submit a written (e-mail is permissible} request 
to the Employee Relations Team Lead using the above contact information. For 
reports generated by the Office of the Inspector General (OIG), you may request a 
copy from the OIG, 571-557-7500, or at IG@nga.m1I. You may also submit a 
Freedom of Information Act (FOIA) request to the NGA FOIA Requestor Service 
Center, 571-557-4141, or at FOIANGA@nga.mil. 

g. (U) Full consideration will be given to any reply, affidavits, or other evidence that 
you timely submit before a final decision is made. Whether or not you reply, a 
written notice of the final decision will be provided to you. 

5. (U) Should a formal disciplinary or adverse action be imposed in this case it may negatively 
impact your eligibility for promotion. Additionally, it may affect your eligibility to receive awards 
and may disqualify you from being considered for/or participation in Competitive Call and/or a 
Joint Duty Assignment (JOA). 

6. (U) If you believe the reasons for this proposal are based in whole or in part on 
discrimination due to race, national origin, color, sex, religion, age, disability, genetic 
information or retaliation for prior EEO activity, you may contact an agency EEO counselor for 
guidance on filing a discrimination complaint within 45 days of the date of this proposal. 
Failure to contact an agency EEO counselor within the 45-day time limitation shall cause the 
agency to dismiss your claim, absent extraordinary circumstances. Please call 
1-866-803-7489 to file a complaint or inquire about the EEO process. 

7. (U) If you believe your behavior or conduct was adversely affected by a personal or work-
related problem, I urge you to contact an Employee Assistance Program (EAP) Counselor at 
1-800-346-0110 for help. The EAP provides confidential, professional assistance to 
employees and their families on a wide range of personal and work-related problems. Use of 
the EAP referral and assistance services is voluntary, and you may decline EAP assistance 
without fear of reprisal for such action. The use of EAP services does not, however, protect 
you from disciplinary action imposed by management for inappropriate behavior or poor 
performance. 

8. The reasonable accommodation process is an ongoing, interactive process to assist a 
qualified individual to perform the essential functions of their job. For reasonable 
accommodations based on a sincerely held religious belief or practice, requests should be 
made to your supervisor. For information on requesting a reasonable accommodation 
based on a disability please contact the Reasonable Accommodation team at 
ReasonableAccomodat,ons@nga mil. Please note that engagement In the Reasonable 
Accommodation process does not excuse past misconduct or poor performance and does not 
protect you from disciplinary action. 

Pleading Number: 2023013618 
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9. (U//FOUO) You will remain in a regular duty status during this notice period. If you 
have any questions concerning this proposed notice or your rights as an NGA employee, you 
may contact the Employee Relations Team at 571-557-8042. 

10. (U//FOUO) Please acknowledge receipt of this letter by signing below. Your signature 
does not mean that you agree with this notice and your signature will not forfeit any rights to 
which you are entitled. Additionally, your failure to sign will not void the contents of this letter. 

Jo-Ellen Adkins 
Deputy Director, Human Development 

Employee's Acknowledgement of Receipt: 
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NATIONAL GEOSPATIAL-INTELLIGENCE AGENCY 
7500 GEOINT Drive 

Springfield, Virginia 22150-7500 

DATE: 17 February 2022 

MEMORANDUM FOR: Christopher J. Kroenung, SFAGC 

SUBJECT: Letter of Reprimand 

REFERENCES: a. (U) NGAD 1455, Disciplinary and Adverse Actions, 
26 August 2013, Admin. Update 1, 25 February 2015 

b. (U) NGAM 1455.1, Disciplinary and Adverse Actions, 
19 February 2015, Admin. Update 11, 12 April 2019 

c. (U) NGAD 1450, Administrative Grievance System and Adverse 
Action Appeals Process, 26 August 2013, Admin. Update 2, 
15 April 2016 

d. (U) NGAM 1450.2, Administrative Grievance System and 
Adverse Action Appeals Process, 26 August 2013, Admin. 
Update 2, 1 April 2016 

e. (U) CoS Note: Initial Guidance on EO 14043 Nationwide 
Injunction, 24 January 2022 

f. (U) Force Health Protection Guidance (Supplement 23) 
Revision 3 - Department of Defense Guidance for Coronavirus 
Disease 2019 Vaccination Attestation, Screening 
Testing, and Vaccination Verification, Gilbert R. Cisneros, Jr, 
20 December 2021 

g. (U) Supplemental Guidance for Implementing Mandatory 
COVID-19 Vaccination Attestation, Screening Testing, and 
Vaccination Verification of DoD Civilian Employees for the DoD 
Fourth Estate - Revision 3, Michael B. Donley, 
10 January 2022 

h. (U) Memorandum for Record, Justin Nahlik, 11 January 2022 

1. (U//FOUO) In accordance with the references and all applicable rules, regulations and 
statutes, and for the reasons set forth below, I am issuing you this Letter of Reprimand for the 
following charge: Conduct Unbecoming a Federal Employee (Ga.) (1 Specification). 

UNCLASSIFIED//FOUO 
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2. (U//FOUO) THIS LETTER OF REPRIMAND IS BASED ON THE FOLLOWING CHARGE 
AND SPECIFICATION: 

(U//FOUO) Charge: Conduct Unbecoming a Federal Employee (Ga.) 

• (U//FOUO) Specification: On or about 3 January 2022, you reported to your worksite 
without documentation of a negative COVID-19 test as required by NGA's testing 
program in accordance with the DoD Force Health Protection Guidance (reference f.). 
When Mr. Paul Mclaughlin directed you to get a test and return, you refused, which 
amounts to your failure to follow agency policies and procedures. 

3. (U) FINDINGS: 

(U//FOUO) Pursuant to references f. and g., all federal employees, to include NGA employees, 
who are not fully vaccinated for COVID-19 are required to provide documentation of a negative 
COVID-19 test when reporting to their worksite. It is my hope that this Letter of Reprimand will 
serve as a corrective measure, and convey to you the importance of following Agency 
directives in order to comply with COVID-19 safety and force health protection measures. 

(U//FOUO) I believe the charge and specification, as outlined above, is fully supported and 
sustained by the evidence and warrants this action to promote the efficiency of the service. 
Please be advised that you will have seven (7) calendar days from the date of this notice to 
comply with the Agency's COVID-19 testing program. Continued non-compliance after the 
seven (7) calendar days will result in more severe disciplinary action, up to and including 
removal from your position and Federal Service. 

4. (U) The reasonable accommodation process is an ongoing, interactive process to assist a 
qualified individual to perform the essential functions of their job. For reasonable 
accommodations based on a sincerely held religious belief or practice, requests should be 
made to your supervisor. For information on requesting a reasonable accommodation 
based on a disability please contact the Reasonable Accommodation team at 
BeasonableAccomodallons@nga mil. Please note that engagement in the Reasonable 
Accommodation process does not excuse past misconduct or poor performance and does not 
protect you from disciplinary action, 

5. (U//FOUO) This Letter of Reprimand will remain in your Official Personnel Folder for a 
period of two (2) years from the date of issuance. This Letter of Reprimand may be counted 
as a prior offense in determining disciplinary action for any further misconduct on your part. 
You may review the material relied on to support this action by contacting NGA's Employee 
Relations Team via email at SAS@nga mil, or by telephone at 571-557-8042. If you consider 
this action improper, you may file a grievance under the provisions of references b. no later 
than 15 calendar days after receipt of this Letter of Reprimand. The Employee Relations 
Team, at 571-557-8042, can provide you information regarding the administrative grievance 
procedures. Please note: Any matter already filed with the Equal Employment Opportunity 
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Commission (EEOC) may not also be filed under the agency's Administrative Grievance 
System. 

6. (U) The promotion eligibility criteria (NGA Instruction 1405.8, Promotions; or NGA Instruction 
1405.9, Promotion to Senior Ranks) for civilian employees and other government agency 
personnel permanently assigned to NGA requires that a candidate have no final formal 
discipline or final adverse action (for cause/non-furlough) initiated in the two (2)-year period 
preceding the call for nominations. Promotion eligibility for candidates under pending 
disciplinary or adverse action investigation will be based on guidance contained in NGAI 
1405.8 or NGAI 1405.9 (as appropriate). Since this is a formal disciplinary action, you will be 
ineligible to be promoted through NGA's promotion process for a period of two (2) years. 
Additionally, this formal disciplinary action may affect your eligibility to receive awards, 
bonuses, and may disqualify you from consideration for/or participation in Competitive Call 
and/or a Joint Duty Assignment (JOA). 

7. (U//FOUO) HD Personnel Actions are separate and distinct from Security Clearance Actions 
taken by NGA Personnel Security. A copy of this memorandum will be forwarded to the 
Personnel Security Division (SISP) for review. Should you have questions about your security 
clearance eligibility, please contact Personnel Security at PERSEC@nga mil; or 
571-558-2300. 

8. (U) If you believe the reasons for this decision are based in whole or in part on 
discrimination due to race, national origin, color, sex, religion, age, disability, genetic 
information or retaliation for prior EEO activity, you may contact an agency EEO counselor for 
guidance on filing a discrimination complaint within 45 days of the date of this decision. Please 
call 1-866-803-7489 to file a complaint or inquire about the EEO process. Failure to contact an 
agency EEO counselor within the 45 day timeframe may result in your claim(s) being 
dismissed. 

9. (U) If you believe your behavior or conduct was adversely affected by a personal or work-
related problem, I urge you to contact an Employee Assistance Program (EAP) Counselor at 1-
800-346-0110 for help. The EAP provides confidential, professional assistance to employees 
and their families on a wide range of personal and work-related problems. Use of the EAP 
referral and assistance services is voluntary, and you may decline EAP assistance without fear 
of reprisal for such action. The use of EAP services does not, however, protect you from 
disciplinary action imposed by management for inappropriate behavior or poor performance. 
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10. (U//FOUO) Please acknowledge receipt of this letter by signing below. Your signature 
does not mea_n that you agree with this notice and your sig)1ature will not forfeit any rights to 
which you are entitled. Additionally, your failure to sign Will not vord the contents ofthis letter. 

NAHL[l<JUST NM ·, ,Dlgltaliyslg,Mcj,by 
. , [ • A NAHLIKJUSTIN.MATHEW.138336 

THEW. J 383368894 ~!~:, 2022c02.1712,51.-0~ -06'00· 

Justin Nahlik 
Brancli Chief, SFAGC 

Employee's AcknowledgE!ment of Receipt: 

Christopher J, Kroenung Date 

4 
\JNCLASSI PTED/ / F._000 
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NATIONAL GEOSP:ATIAL~INTELLIGENCE AGENCY 
7500 GEOINT Drive 

Springfield, Virginia 22150 

11 Jan 2022 

Failure to follow instructions/refusal to get COVID tested (MR. CHRISTOPHER KROENUNG) 

Mr. Kroenung showed up for work at around 1130 on 3 Jan 22. He was sent to Paul McLaughlin's 
office the Deputy Division Chief since I was out sick that day. Paul asked if he had a negative COVID 
test since he is not vaccinated and has not submitted an RA. He responded NO and that he didn't 
plan to get one. Paul directed him to return home and that he was not allowed in NGA facility without 
a written negative COVID test. Per mission, employees are not able to 100% telework because to 
telework in SFAGC you have to at some point come into the office to obtain data and enter 
data/complete production within our classified system. In spite of numerous conversations with 
myself, informing Mr. Kroenung that testing for unvaccinated personnel is a requirement, he has 
refused, thus stating he feels the mandate for testing of unvaccinated personnel is an illegal order. He 
has previously mentioned to me that he did not plan to get COVID tested because he thinks it's an 
illegal order. 

Mr. Kroenung has been provided with the contact information to request a reasonable 
accommodation. Thus, it is my request that we pursue disciplinary action. 

Background: Mr. Kroenung was out sick the week of 13-17 Dec and was on annual leave 20-30 
Dec. 

Justin Nahlik 
Branch Ch;ef SFAGC 

N•;z;::i7'/4Z~ 
I 
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DIRECTOR OF ADMINISTRATION AND MANAGEMENT 
1950 DEFENSE PENTAGON 

WASHINGTON, OC20301-1950 

MEMORANDUM FOR SENIOR PENTAGON LEADERSHIP 

1 0 JAN 20~2 

DEFENSE AGENCY AND DOD FIELD ACTIVITY DIRECTORS 

SUBJECT: Supplemental Guidance for Implementing Mandatory COVID-19 Vaccination 
Attestation, Screening Testing, and Vaccination Verification of DoD Civilian 
Employees for the DoD Fourth Estate - Revision 3 

On December 20, 2021, the Under Secretary of Defense for Personnel and Readiness 
(USD(P&R)) issued "Force Health Protection Guidance (Supplement 23), Revision 3 -
Department of Defense Guidance for Corona virus Disease 2019 Vaccination Attestation, 
Screening Testing, and Vaccination Verification," ("FHP-23, Rev. 3") (Attachment 1). This 
memorandum provides supplemental guidance concerning DoD civilian employees for Fourth 
Estate Components, including the Office of the Secretary of Defense, the Office of the Chairman 
of the Joint Chiefs of Staff and the Joint Staff, Defense Agencies, and DoD Field Activities 
(hereafter referred to as the Fourth Estate). Director, Administration and Management 
memorandum, "Supplemental Guidance for Implementing Mandatory COVID-19 Vaccination 
Attestation, Screening Testing, and Vaccination Verification of DoD Civilian Employees for the 
DoD Fourth Estate - Revision 2," November 8, 2021, is hereby rescinded. 

In accordance with FHP-23, Rev. 3, DoD civilian employees in the Fourth Estate are 
required to be fully vaccinated, subject to exemptions required by law; to complete DD Form 
3175 "Civilian Employee Certification of Vaccination;" and, as applicable, provide proof of 
vaccination. Supervisors are responsible to know their employees' vaccination status and, for 
not fully vaccinated employees, to enforce applicable force health protection measures, to 
include masking, physical distancing, and COVID-19 screening testing. Additional guidance on 
implementing screening testing programs in the Fourth Estate is in Attachment 2 of this 
memorandum. 

In accordance with FHP-23, Rev. 3, Fourth Estate Components will establish procedures 
to process vaccination exemption requests. Additional guidance on implementing exemption 
review processes in the Fourth Estate is in Attachment 3 of this memorandum. 

My points of contact are Mr. Thomas M. Muir, who may be reached at (703) 692-7138 or 
thomas.m.muir.civ@mail.mil or Dr. Curt M. Masiello, who may be reached at (571) 372-6955 or 
curtis.m.masiello.civ@mail.mil. 

Attachments: 
As stated 
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PERSONNEL AND 
READINESS 

UNDER SECRETARY OF DEFENSE 
4000 DEFENSE PENTAGON 

WASHINGTON, D.C. 20301-4000 

DEC 2 0 2021 

MEMORANDUM FOR SENIOR PENTAGON LEADERSHIP 
COMMANDERS OF THE COMBAT ANT COMMANDS 
DEFENSE AGENCY AND DOD FIELD ACTIVITY DIRECTORS 

SUBJECT: Force Health Protection Guidance (Supplement 23) Revision 3 - Department of 
Defense Guidance for Corona virus Disease 2019 Vaccination Attestation, Screening 
Testing, and Vaccination Verification 

This memorandum rescinds and replaces reference (a), 1 and provides updated guidance 
for implementing additional force health protection and workplace safety measures directed by 
the White House Safer Federal Workforce Task Force (reference (b)) to reduce the transmission 
of the virus that causes corona virus disease 2019 (COVID-19). 

In accordance with references (b), (c), and (d), DoD civilian employees were required to 
be fully vaccinated by November 22, 2021, subject to exemptions as required by law. For 
purposes of this guidance, "DoD civilian employee" includes foreign nationals employed by 
DoD outside the United States to the maximum extent possible while respecting host nation 
agreements and laws. It also includes DoD civilian employees who are engaged in full-time 
telework or remote work. Additional information about the requirements for DoD civilian 
employees can be found in Attachment 1. 

DoD contractor personnel and official visitors must attest to being fully vaccinated and, if 
not fully vaccinated, present the results of a recent negative COVID-19 test as a condition of 
physical access to DoD buildings and DoD-leased spaces in non-DoD buildings in which official 
DoD business takes place (referred to jointly in this memorandum as "DoD facilities"). For 
purposes of this physical access requirement, "contractor personnel" are those individuals issued 
a credential by DoD that affords the individual recurring access to DoD facilities, classified 
herein as "credentialed recurring access" (CRA) (e.g., Common Access Cardholders). "Official 
visitors" are non-DoD individuals seeking access, one time or recurring, in association with the 
performance of official DoD business (e.g., to attend a meeting), but who do not have CRA. The 
COVID-19 vaccination status for all individuals with CRA and official visitors will be 
determined in accordance with Attachment 2. 

These vaccination and physical access requirements do not apply to personnel receiving 
ad hoc access to DoD facilities (e.g., delivery personnel, taxi services); to individuals who have 
access to the grounds of, but not the buildings on, DoD installations ( e.g., contract 
groundskeepers, fuel delivery personnel, household goods transportation personnel); to personnel 
accessing DoD buildings unrelated to the performance of DoD business ( e.g., residential 
housing); or to personnel accessing DoD facilities to receive a public benefit (e.g., commissary; 

1 References are listed in Attachment 10. 
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exchange; public museum; air show; military medical treatment facility; Morale, Welfare, and 
Recreation resources). 

ln accordance with reference (e), Service members (members of the Armed Forces under 
DoD authority on active duty or in the Ready Reserve, including members of the National 
Guard) are required to be fully vaccinated against COVID-19. Service members' vaccination 
status will be validated utilizing their Military Service-specific Individual Medical Readiness 
(IMR) system. If a Service member has been vaccinated against COVID-19 outside the Military 
Health System, that Service member must show official proof of his or her COVID-19 
vaccination status to update the IMR system. Once the applicable mandatory vaccination date 
has passed, COVID-19 screening testing as described in Attachment 7 is required at least weekly 
for Service members entering a DoD facility who are not fully vaccinated, including those who 
have an exemption request under review, or who are exempted from COVID-19 vaccination. 
Service members who are not on active duty and who also are DoD civilian employees or DoD 
contractor personnel must follow the applicable requirements in this memorandum for DoD 
civilian employees or DoD contractor personnel, as the case may be. Service members not on 
active duty must comply with any other applicable DoD or DoD Component guidance. Service 
members who are actively participating in COVID-19 vaccine clinical trials begun prior to 
November 22, 2021 are exempted from mandatory vaccination against COVID-19 until the trial 
is complete in order to avoid invalidating such clinical trial results. 

Individuals are considered fully vaccinated 2 weeks after completing the second dose of a 
two-dose COVID-19 vaccine or 2 weeks after receiving a single dose of a one-dose COVID-19 
vaccine. Individuals must be vaccinated with vaccines that are either fully licensed or authorized 
for emergency use by the Food and Drug Administration (FDA) (e.g., Pfizer-
BioNTech/COMIRNA TY, Moderna, Johnson & Johnson/Janssen vaccines); listed for 
emergency use on the World Health Organization Emergency Use Listing (e.g., 
AstraZeneca/Oxford); or approved for use in a clinical vaccine trial for which vaccine efficacy 
has been independently confirmed (e.g., Novavax). Those with previous COVID-19 infection(s) 
or antibody test results are not considered fully vaccinated on that basis for the purposes of this 
memorandum. 

All medical and other information collected from individuals will be maintained in a 
manner meeting the privacy requirements in Attachment 9. 

The Secretaries of Military Departments and the Director of Administration and 
Management for all other DoD Components will publish any necessary supplemental 
instructions and ensure that all contract and associated funding implications are considered. 

DoD Components should engage with DoD civilian employee unions as they develop 
supplemental guidance and otherwise satisfy any applicable collective bargaining obligations 
under the law at the earliest convenience, including on a post-implementation basis. 

This memorandum and other COVID-19 guidance memoranda are centrally located at: 
https://www.defense.gov/Spotlights/Coronavirus-D0D-Response/Latest-DOD-Guidance/. 
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Please direct any questions or comments to the following email address: dha.ncr.ha-
support.list.policy-hrpo-kmc-owners@mail.mil. 

Gilbert R. Cisneros, Jr. 

Attachments: 
1. ATTACHMENT 1: Vaccination Requirements for DoD Civilian Employees 
2. ATTACHMENT 2: Requirements for DoD Contractor Personnel, Official Visitors, and 

Others Seeking Access to Facilities 
3. ATTACHMENT 3: DD Form 3175 - "DoD Civilian Employee Certification of 

Vaccination" 
4. ATTACHMENT 4: DD Form 3150 - "Contractor and Visitor Certification of Vaccination" 
5. ATTACHMENT 5: DD Form 3176- "Request for a Medical Exemption or Delay to the 

COVID-19 Vaccination Requirement" 
6. ATTACHMENT 6: DD Form 3177 - "Request for a Religious Exemption to the COVID-19 

Vaccination Requirement" 
7. ATTACHMENT 7: COVID-19 Screening Testing Requirements 
8. ATTACHMENT 8: Requirements for Obtaining Self-Collection Kits and Self-Tests 
9. ATTACHMENT 9: Privacy Requirements 
10. ATTACHMENT I 0: References 
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ATTACHMENT 1 
Vaccination Requirements for DoD Civilian Employees 

1. Vaccination Requirement 

a. DoD civilian employees are required to be fully vaccinated, unless they have received 
a temporary or permanent exemption. DoD civilian employees who are actively 
participating in COVID-19 vaccine clinical trials begun prior to November 22, 2021, 
are exempted from mandatory vaccination against COVID-19 until the trial is 
complete in order to avoid invalidating such clinical trial results. 

b. DoD civilian employees who are not fully vaccinated must comply with all DoD 
requirements for individuals who are not fully vaccinated, including those 
requirements related to masking, physical distancing, and travel. Weekly COVID-19 
testing is required for those DoD civilian employees who are not fully vaccinated, 
including those who have medical or religious exemptions. DoD civilian employees 
who telework or work remotely on a full-time basis are not subject to weekly testing, 
but must provide a negative result from a test performed within the prior 72 hours for 
entry into a DoD facility. 

c. DoD civilian employees are eligible to receive the COVID-19 vaccine at any DoD 
vaccination site, including military medical treatment facilities. They may also opt to 
receive the COVID-19 vaccine at locations other than DoD vaccination sites, such as 
retail stores, private medical practices, and/or local and State public health 
department sites. 

d. New DoD civilian employees must be fully vaccinated by their entry on duty (start) 
date. 

i. The DoD or Office of the Secretary of Defense (OSD) Component head 
concerned may approve temporary exemptions in writing for up to 60 days 
after a DoD civilian employee's start date for urgent, mission-critical hiring 
needs in circumstances in which a DoD civilian employee could not have been 
fully vaccinated between the time the job opportunity announcement closes 
and the DoD civilian employee's start date. This authority may be delegated 
in writing to the DoD or OSD Component head's Principal Deputy (or 
equivalent) but no lower. 

ii. DoD Components must address the COVID-19 vaccination requirement in job 
opportunity announcements and tentative and final offer letters. For hiring 
actions currently underway, DoD Components must issue revised tentative 
and final offer letters. Sample language can be found in reference (f). 

e. DoD civilian employees are authorized official duty time to receive vaccination 
doses. For DoD civilian employees who are unable to receive a COVID-19 
vaccination within their duty hours, regular overtime rules are applicable. 
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f. DoD civilian employees are authorized administrative leave for purposes of taking a 
family member to get a vaccination and for themselves to recover from vaccination. 
DoD civilian employees who experience an adverse reaction to a COVID-19 
vaccination should be granted no more than two workdays of administrative leave for 
recovery associated with a single COVID-19 vaccination dose. DoD civilian 
employees should use the time and attendance code for "physical fitness" to record 
administrative leave for COVID-19 vaccination recovery time that prevents the 
employee from working or for taking a family member to be vaccinated for COVID-
19. The type hour code is "LN" and the environmental/hazard/other code is "PF". 
Non-appropriated fund employers should code administrative leave related to 
COVID-19 in a way that can be easily reported. 

2. Verification of Vaccination 

a. DoD civilian employees who have received a dose of a one-dose vaccine, or both 
doses of a two-dose vaccine, must provide proof of vaccination to their direct 
supervisor. For purposes of the vaccination data submission and verification 
requirements, "direct supervisor" includes an authorized human resources official. 

b. Proof of vaccination may be submitted either in hard copy or in an electronic format. 
The proof may be a photocopy or photograph of the vaccination record, if it legibly 
displays the data points to be verified by the supervisor. DoD civilian employees 
who are not fully vaccinated must provide proof of vaccination to their supervisor 
upon receipt of each required dose. Acceptable proof includes: 

1. A copy of the record of immunization from a health care provider or 
pharmacy; 

ii. A copy of the COVID-19 Vaccination Record Card (CDC Form MLS-
319813 _r, published on September 3, 2020); 

iii. A copy of medical records documenting the vaccination; 
iv. A copy of immunization records from a public health or State immunization 

information system; or 
v. A copy of any other official documentation containing the data points required 

to be verified by the supervisor. 

c. In addition to providing proof of vaccination to their supervisors, DoD civilian 
employees also will complete Section A of DD Form 3175 (Attachment 3). DoD 
civilian employees with access to milConnect (https://milconnect.dmdc.osd.mil/) 
will complete the DD Form 3175 via milConnect; otherwise use of a hard copy2 is 
acceptable. DoD civilian employees who complete the DD Form 3175 via 
mil Connect do not need to email or otherwise transmit a copy of the form to their 
supervisors. DoD civilian employees using a hard copy will provide the hard copy to 
their supervisor. DoD civilian employees are required to complete the DD Form 
3175 even if they already completed the DD Form 3150 (Attachment 4). 

2 https://www.esd.whs.mil/Portals/54/Documents/D D/forms/dd/dd3 l 75.pdf 
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d. Upon receiving proof of vaccination, a DoD civilian employee's supervisor will 
verify that the proof of vaccination provided contains the following data points: 

1. Type of vaccine administered; 
11. Number of doses received; 

111. Date(s) of administration; and 
1v. Name of the health care professional(s) or clinic site(s) administering the 

vaccine(s). 

e. In addition to verifying that a DoD civilian employee's proof of vaccination includes 
the required data points, supervisors also will complete Section B of DD Form 3175. 
Supervisors with access to milConnect (https://milconnect.dmdc.osd.mil/) will 
complete the DD Form 3175 via milConnect using the DoD civilian employee's 
Employee Identification Number; otherwise use of a hard copy is acceptable. 

f. Supervisors will retain DoD civilian employees' proofofvaccination and DD Form 
3175 (for those DoD civilian employees not using mil Connect) in accordance with 
their DoD Component's recordkeeping requirements for DoD civilian employee 
medical records and the privacy requirements contained in Attachment 9. 
Supervisors should not ask for copies of the DD Form 3175 from those employees 
who used milConnect to complete the form. Supervisors who receive completed 
copies of the DD Form 3175 from DoD civilian employees who completed the DD 
Form 3175 using milConnect shall destroy the copy or return it to the employee. 

g. DoD civilian employees may not be required to use their own personal equipment for 
the purpose of submitting proof of vaccination or DD Form 3175. DoD civilian 
employees who submit proof of vaccination or the DD Form 3175 in an electronic 
format are encouraged to use encrypted email or password protected files with DoD 
SAFE file transfer (https://safe.apps.mil/). 

3. Enforcement of DoD Civilian Employee COVID-19 Vaccination Requirement: 

a. DoD civilian employees who refuse to be vaccinated, or to provide proof of 
vaccination, are subject to disciplinary measures, up to and including removal from 
Federal service, unless the DoD civilian employee has received an exemption or the 
DoD civilian employee's request for an exemption is pending a decision. DoD 
Components should generally follow the recommended guidelines in reference (g), 
subject to any applicable Component policy and collective bargaining agreements. 

b. Progressive enforcement actions include, but are not limited, to: 

i. A 5 calendar-day period of counseling and education; 
u. A short suspension without pay, generally 14 calendar days or less, with an 

appropriate notice period. Senior Executive Service members may only be 
suspended for more than 14 calendar days; 

iii. Removal from Federal service for failing to follow a direct order. 
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c. During the notice periods preceding adverse employment actions, DoD civilian 
employees generally should not be placed on administrative leave. DoD Components 
should require DoD civilian employees to continue to telework or report to the 
worksite and follow all mitigation measures applicable to not fully vaccinated DoD 
civilian employees when reporting to the worksite. 

d. DoD Components will designate officials, at the appropriate organizational level, to 
handle the disciplinary process to promote consistent application of disciplinary 
measures. Such officials will decide each case with due regard to the facts and 
circumstances of that case. 

e. Supervisors should contact their servicing human resources and legal offices to 
discuss options available to address individual situations regarding enforcement of 
this requirement. 

f. For employees who have not yet attested to vaccin11tion status; are not vaccinated and 
did not submit an exemption request, or have not begun vaccination following denial 
of an exemption request, Components are generally encouraged to continue with 
robust education and counseling efforts as the first step in an enforcement process, 
with no subsequent enforcement actions beyond that education and counseling and, if 
warranted, a letter of reprimand, until the new calendar year begins in January 2022. 

g. DoD Components are encouraged to identify an occupational health office, medical 
office, or other resource with which a DoD civilian employee may consult during the 
period of counseling and education. 

4. Exemptions to DoD Civilian Employee COVID-19 Vaccination Requirement: 

a. Exemption Requests and Decision-Making Procedures. DoD civilian employees may 
request an exemption on the basis of a medical condition or circumstance or a 
sincerely held religious belief, practice or observance. Because all DoD civilian 
employees must now be vaccinated against COVID-19 as a condition of employment, 
exemptions will be granted in limited circumstances and only where legally required. 
The Secretaries of the Military Departments and the Director of Administration and 
Management for all other DoD Components will oversee Component implementation 
of the following decision-making procedures. 

b. Personnel. 

i. Decision Authorities. Management official(s) will be designated to serve as 
Decision Authorities to make decisions concerning requests for exemption 
from the COVID-19 vaccination requirement, in consultation with the 
organization's servicing legal office. Decision Authorities will be at an 
appropriate level within the organization to consider the impact, if any, that 
granting a request will have on the DoD Component operations and to 
promote similar cases being handled in a consistent manner, with due regard 

7 

Pleading Number: 2023013618 Submission date : 2023-04-11 11 :38:13 Confirmation Number: 564620953 page 75 of 178 



Appx111

for the facts and circumstances of each case. Each employee's request must 
be considered on its own merits. 

ii. Subject Matter Experts. DoD Components may identify subject matter 
experts in areas such as human resources (HR), equal employment 
opportunity (EEO), medicine, and religious matters to serve as advisors to 
assist Decision Authorities. Such advisors may provide individual advice, as 
needed by the Decision Authority, but may not be used to develop a group or 
consensus recommendation or decision. 

iii. Administrative Support. DoD Components will provide appropriate personnel 
and other resources to administratively support the Decision Authorities, 
including support necessary to assist the Decision Authorities with preparing 
written products. 

c. Employee Notice. DoD Components will inform DoD civilian employees how to 
make a request for an exemption and notify them that requests must have been 
submitted no later than November 8, 2021, absent extenuating circumstances, to be 
considered timely. A DoD civilian employee's failure to submit a timely request for 
exemption is not a basis to deny a request but may be relevant in evaluating the 
request. 

d. Employee Responsibilities. To make a request for exemption from the COVID-19 
vaccination requirement, DoD civilian employees must submit a request to their 
direct supervisor. For purposes of submitting this exemption request, "direct 
supervisor" includes an authorized human resources official. The employee must 
provide an official statement which describes the medical or religious reason the 
employee objects to vaccination against COVID-19. Generally, such requests must 
be in writing. DoD civilian employees may use DD Form 3176 (Attachment 5) or 
DD Form 3177 (Attachment 6) to submit their requests. DoD civilian em loy:ees who 
make oral requests may be Qrovided a sample written request format and/or be 
interviewed to develop the basis for the request. While the use of the DD Form 3176 
and DD Form 3177 is optional for DoD civilian employees, when DoD civilian 
employees make a request, they must provide the following information: 

i. Medical Exemption Requests. 
• 

• 
• 

• 

A description of the medical condition or circumstance that is the basis for 
the request for a medical exemption from the COVID-19 vaccination 
requirement; 
An explanation of why the medical condition or circumstance prevents the 
employee from being safely vaccinated against COVID-19; 
If it is a temporary medical condition or circumstance, a statement 
concerning when it will no longer be a medical necessity to delay 
vaccination against COVID-19; and 
Any additional information, to include medical documentation that 
addresses the employee's particular medical condition or circumstance, 
which may be helpful in resolving the employee's request for a medical 
exemption from the COVID-19 vaccination requirement. 
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n. Religious Exemption Requests. 
• 

• 

• 
• 
• 

• 

A description of the religious belief, practice, or observance that is the 
basis for the request for a religious exemption from the COVID-19 
vaccination requirement; 
A description of when and how the DoD civilian employee came to hold 
the religious belief or observe the religious practice; 
A description of how the DoD civilian employee has demonstrated the 
religious belief or observed the religious practice in the past; 
An explanation of how the COVID-19 vaccine conflicts with the religious 
belief, practice, or observance; 
A statement concerning whether the DoD civilian employee has 
previously raised an objection to a vaccination, medical treatment, or 
medicine based on a religious belief or practice. If so, a description of the 
circumstances, timing, and resolution of the matter; and 
Any additional information that may be helpful in resolving the DoD 
civilian employee's request for a religious exemption from the COVID-19 
vaccination requirement. 

e. Supervisor Responsibilities. 

1. Following receipt of an employee's request for exemption, supervisors must 
update Section B of the employee's DD Form 3175 to indicate that a request 
for exemption determination is pending. 

11. As necessary, supervisors will engage with the employee to ensure 
completenes of the employee's exemption request. 

iii. In coordination with human resources officials, supervisors will prepare an 
exemption request package that contains factual information about the 
circumstances of the employee's request. A complete exemption request 
package will include the basis for the employee's request and any supporting 
documentation submitted by the employee, a description of the nature of the 
employee's job responsibilities and work environment, and any circumstances 
relevant to a management-level assessment of the reasonably foreseeable 
effects on the agency's operations, including protecting the agency's 
workforce and members of the public with whom the employee interacts in 
the workplace from COVID-19, if the employee remains unvaccinated. 

1v. Supervisors will forward the exemption request package to the Decision 
Authority Support Office. 

f. Decision Authority Support Office. 

i. DoD Components will establish Decision Authority Support Offices to 
support exemption request Decision Authorities. 

ii. The Decision Authority Support Office will intake exemption request 
packages and, under the supervision of the Decision Authority, provide 
administrative support to the Decision Authority. 

Ill. At the request of the Decision Authority, the Decision Authority Support 
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Office may coordinate with subject matter experts to obtain written 
documentation which includes relevant factual information and, as necessary, 
a professional opinion related to the factual information, for inclusion in the 
exemption request package. 

1v. The Decision Authority Support Office may not provide a consensus opinion 
or recommendation to the Decision Authority. 

g. Decision Authority Determination. 

1. The Decision Authority first analyzes the exemption request package. As 
necessary, the Decision Authority may request additional information and consult 
with subject matter experts. 

ii. After conducting a review of the exemption request, the Decision Authority 
makes a determination, prepares a written statement that includes the reasons 
for the determination (which may involve drafting assistance based on the 
Decision Authority's instructions regarding its contents), and obtains a legal 
review of the determination. 

m. In cases where the exemption is temporary or denied, the Decision Authority's 
determination must specify a date by which the DoD civilian employee must 
be fully vaccinated against COVID-19. In specifying that date, DoD civilian 
employees must be given a minimum period of 14 days to receive their first 
( or only) dose of a COVID-19 vaccine. 

h. Employee Notification of Determination. The Decision Authority Support Office 
will transmit the Decision Authority's written determination to the DoD civilian 
employee's supervisor, who, in tum, provides the DoD civilian employee with a copy 
of the written determination, updates the DD Form 3175, and informs the DoD 
civilian employee of next steps. 

1. A chart illustrating the exemption request process is below. 

Position Role/Responsibility Output Submit to 
Requesting employee Attest to vaccination Completed DD Form Supervisor 

status via DD Fonn 3175. 
3175 to indicate 
exemption pending. 

Requesting employee Request exemption. Completed DD Fonn Supervisor 
3176 (medical) or 
DD Form 3177 
(religious), as 
appropriate, or other 
request that contains 
the information 
required by FHP 23, 
Revision 3. 
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Supervisor, in Provide relevant Exemption request Decision Authority 
consultation with HR information package that includes Support Office 
officials concerning employee's request 

employee's and supervisory 
occupation and work information 
environment, to concernmg 
include: availability employee's 
of measures to occupation, work 
physically distance environment, and 
requestor from co- other circumstances 
workers and members of the request. 
of the public, the 
volume of exemption 
requests in the 
organization, and any 
other relevant 
information 
concerning the 
circumstances of the 
employee's request. 

Decision Authority Receive and track Exemption request Decision Authority 
Support Office processing of package that includes 

exemption request employee's request; 
package. Supplement supervisor 
package with information 
individual advice concerning 
from subject matter employee's 
experts and relevant occupation, work 
factual information, environment, and 
as directed by the other circumstances 
Decision Authority. of the request; and 

any supporting 
documentation 
relevant to the 
Decision Authority's 
analysis. 
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Decision Authority Review submitted Written decision that Supervisor 
documentation, addresses employee's 
request any individual 
reasonably necessary circumstances and 
additional has been reviewed by 
information, and appropriate legal 
prepare written advisors. 
decision in 
consultation with 
legal advisors and 
with the advice of 
subject matter experts 
as appropriate. 

Supervisor Receive decision, If approved, Employee 
discuss with employee continues 
employee. If to comply with 
exemption approved, generally-applicable 
implement mitigation mitigation measures 
measures and, if (e.g., screening 
necessary, address testing, masking, and 
any follow-on physical distancing) 
requests for and any other 
accommodation in mitigation measures 
accordance with directed by the 
Component EEO Decision Authority or 
procedures. If management 
disapproved, provide officials. If 
opportunity for disapproved, 
counseling by vaccination tracking 
medical professional and/or progressive 
or other appropriate discipline. 
expert/ initiate 
requirement for 
vaccination. Work 
with the legal 
advisor(s) and, as 
appropriate, HR 
LMERandEEO 
offices. 

j. Exemption Criteria. 

i. Religious Exemption Requests. Requests for religious exemption will be 
analyzed pursuant to the Religious Freedom Restoration Act of 1993 (RFRA), 
42 U .S.C. § 2000bb et seq. RFRA prohibits the Government from 
substantially burdening a person's exercise of religion, unless it demonstrates 
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that application of the burden to the person is in furtherance of a compelling 
governmental interest and is the least restrictive means of furthering that 
compelling governmental interest. In the first instance, Decision Authorities 
are to determine whether the requestor has met his or her burden to establish 
that the vaccination requirement imposes a substantial burden on exercise of a 
sincerely held religious belief. If so, Decision Authorities analyze the request 
to determine whether the burden on religious exercise is the least restrictive 
means of furthering the Government's compelling interest in health and safety 
of the DoD workforce, and the health and safety of members of the public 
with whom they interact. If vaccination is not the least restrictive means, the 
exemption will be granted and supervisors will implement the less restrictive 
means. 

ii. Medical Exemption Requests. Pursuant to the Rehabilitation Act of 1973, as 
amended, 29 U.S.C. § 791 et seq. Decision Authorities will analyze requests 
for medical exemption to determine whether the medical condition or 
circumstance prevents the employee from safely being vaccinated. If so, the 
employee will be exempt from vaccination (temporarily or permanently, as 
appropriate). Supervisors will direct compliance with applicable force health 
protection guidance and direct any mitigation measures that are necessary to 
prevent the spread of the virus that causes COVID- I 9 in the workplace and to 
the members of the public with whom the employee interacts. If such 
measures result in the employee being unable to perform the essential 
functions of the position, such matters will be referred to the equal 
employment opportunity reasonable accommodation process. 

k. Additional Guidance. 

i. Information collected concerning medical and religious exemption requests 
must be maintained in accordance with the privacy requirements in 
Attachment 9. Requests for medical exemption will be treated as medical 
records to be maintained separately from other personnel files. 

ii. Discipline for failure to meet the COVID-19 vaccination requirement will not 
be initiated against a DoD civilian employee while a request for a medical or 
religious exemption from the COVID-19 vaccination requirement is pending 
determination. If a DoD civilian employee submits a request after discipline 
is initiated, disciplinary measures may be held in abeyance where appropriate. 

111. DoD civilian employees who are not fully vaccinated but who have a pending 
request for exemption from vaccination are required to comply with all force 
health protection and mitigation measures that are applicable to DoD civilian 
employees in the worksite who are not fully vaccinated (for example, 
screening testing (Attachment 7), masking, and physical distancing). 
Requests for reasonable accommodation related to those measures will be 
combined with any pending medical or religious exemption to vaccination 
request, for purposes of making a final determination concerning those 
measures. Without making a finding concerning whether a sufficient basis for 
a reasonable accommodation concerning those measures exists, the supervisor 
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may use the normal interactive process to pursue a temporary accommodation. 
that protects the health and safety of the workplace while a decision 
concerning those measures is pending. Otherwise, requests for reasonable 
accommodation related to force health protection and mitigation measures 
may be analyzed separately from requests for exemption from vaccination. 

iv. A DoD civilian employee who receives an exemption from the vaccination 
requirement may, because of the exemption, be unable to perform the duties 
and responsibilities of the position without a change in working conditions. 
Supervisors will immediately implement any mitigation measures required by 
the Decision Authority and applicable force health protection guidance. 
Supervisors may engage in the normal interactive process concerning any 
other measures necessary to protect the health and safety of the workplace. 

v. Requests for exemption from candidates for employment will be handled 
consistent with the provisions in this attachment. 

vi. Unless responsibility is otherwise established in a written support agreement, 
the Combatant Command Support Agent identified in reference (h) is 
responsible for administration of exemption processes applicable to DoD 
civilian employees assigned, detailed, or otherwise deployed to a Combatant 
Command area of responsibility. 
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ATTACHMENT 2 
Requirements for DoD Contractor Personnel, Official Visitors, and Others Seeking Access 

to Facilities 

1. DoD Contractor Personnel 

a. For DoD contractor personnel, the DoD civilian vaccination deadline of 
November 22, 2021, does not apply. Vaccination requirements for DoD contractor 
personnel will be in accordance with reference (i), as implemented by reference (j), as 
directed under Executive Order 14042 (reference (k)). 

b. DoD contractor personnel will complete the DD Form 3150, "Contractor and Visitor 
Certification of Vaccination" (Attachment 4), maintain a current completed DD Form 
3150, and show it to authorized DoD personnel upon request. Failure to complete the 
DD Form 3150 may result in denying DoD contractor personnel access to the DoD 
facility to which access is sought. 

c. DoD contractor personnel who are not fully vaccinated against COVID-19 because 
they are not performing under a covered contract that requires COVID-19 
vaccination, due to a legally required accommodation, or who decline to attest to their 
COVID-19 vaccination status will be subject to COVID-19 screening testing at least 
weekly as set forth in this guidance (Attachment 7). DoD contractor personnel who 
refuse required screening testing will be denied access to DoD facilities. 

d. In accordance with applicable contracts, DoD contractor personnel may be offered, 
but are not required to receive, COVID-19 vaccines at their DoD worksites. 

2. Official Visitors 

a. Official visitors will complete DD Form 3150, "Contractor and Visitor Certification 
ofVaccination" 3 {Attachment 4); and maintain a current completed DD Form 3150 
and show it to authorized DoD personnel, upon request. Failure to complete the DD 
Form 3150 may result in denial of an official visitor's access to the DoD facility to 
which access is sought. 

b. Official visitors who are not fully vaccinated against COVID-19, or who decline to 
volunteer their COVID-19 vaccination status, must show an electronic or paper copy 
of negative results from an FDA-authorized or approved COVID-19 test administered 
no earlier than 72 hours prior to their visit. If an official visitor is unable to show a 
negative COVID-19 test result, the visitor may be provided onsite self-testing, if 
available, or will be denied access to the DoD facilities to which access is sought. 
Service members who are not on active duty at the time of their official visit are 
subject to the requirements in this paragraph. 

3 h ttps://www.esd.whs.mil/Portals/54/Documents/D D/forms/dd/dd3150.pdf 
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c. Official visitors will follow applicable policies and procedures of both DoD and the 
Department or Agency they are visiting, if different from DoD. 

3. Others Seeking Access to Facilities 

Individuals other than official visitors seeking access to facilities located on DoD installations, 
but operated by other Federal departments and agencies, will follow the policies and procedures 
of that other department or agency. 
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ATTACHMENT 3 
DD Form 3175- "DoD Civilian Employee Certification of Vaccination" 

CUI (when filled in) 

0o0 CIVILIAN EMPLOYEE CERTIFICATION OF VACCINATION 

PRIVACY ACT STATEMENT 
AUlhorlty: Purnuant to 5 U S.C. chapters 11 and 79, and in discharging the functions directed under Executive Order 14043, Requiring Coronavirus Disease 
2019 Vacdnation for Federal Employees (S.,,t. 9, 2021 ), OoO is authorized to c:cllect !his information Add~ional authori1ies lot the systoms or rece<ds 
associated wilh this collection of 01formation also include. E 0. 13991, Protecting the Fedleral Wotklorce and Roquor1ng Maslc-Waaring; E.O 12196, Occupational 
Sofoty and Health Program for Fedolal Employ ... : 10 U.S.C 1 t3. 10 U S,C 136. 10 USC 7013, 10 USC. 8013, 10 USC. 9013. 10 USC. 2672; 0o0 
Directive 5525.21: and DoD Instruction 8200 03. Providing this inf0<mation is mandatory, and OoO is authorized to impoM penalties IC< l81lure to p,ovide lhe 
information pursuant to applicable Federal personnel laws and regulations 
Principal P,.pose: This info<matlon Is being collected and maintained to implament Coronavirus Disease 2019 (COVID-19) wo<kplace safety plaM, and 
er,su,. the safety and protaclion of the OoD worl<forco. workplace. and other OoO facJ~ies and environments, consistent ,vi1!, tho aboY..,.feronced authorities, 
the COVID-19 WOf1<place Safety: Agency Model Safety Pmcip'es asiablished by tho Safer Federal Worlcforce Task Force. and guidance from the Centers for 
Oisoaso Conlrol and Prevention and the Occupa~al Safety and Health Adminis1ratlon. 
Routine Use(s): Whla the information requested on this form is 01tandad to be used primamy for internal purposes, in certain cin:umstancas It may be 
necessary to clsdose this information elC!emally. for examplo to discloso information to: • person, orga~iUtion or governmental ontity as necessary and 
...iovant to notify them of, r.spond to. or guerd 090lnst • public Malth emergency, or other similar crisis. including to comply with laws 90Voming tho reporting of 
convnunicable disease or other laws concerning health and safety n lhe wor1c environment; adjudicatrve bodie& (e.g . the Ment Systam Protection Board), 
arbitrators. and hearing ax.arriners to the eKttnt necessary to carry out their authorized duUes regardng Federal employment: contractors, grantees, experts. 
consultants, students, and others as n.cessary to p.,torm tMir duties for the Federal government; or agencies. courts, and persons as necessary and relevant 
in tha course of litigation. and as necessary and In accordance W'ith requirements fOt law enfor<:.,neot: or to a person aYthorized to act on your behalf 

A ce<nplete list of routine uses may bo found In the opplicabte System of Records Notice (SORN) assodatod with tho c:cllection of this 01formation as follows: 
For most Federal civilian employoes: OPM/GOVT-10. Employoe Medical File System Rocords, 75 Fed Reg. 35099 (Jun 21, 2010), amended 80 Fad Reg 
74815 (Nov. 30, 2015). For Federal civilian employeas net covered by OPMIGOVT-10: OPR 39 OoO, OoD PeBonnol Accountabil~ and Assessment System of 
Records, 85 Fod. Reg. 17047 (Mar 26, 2020) (also available at https11dpcld.defense.gov/Portals/49/0ocuments/Privacy/SORNs/OSOJS/OPR-39-0oO.pdf) 

Consequences of Failure to Provlde Information: Providing this information is mandatory. Unless granted an exemp(ion. all covered Federal civiian 
employees ar• required to be vaccNted against COVID-19. Empk)ye.s are required to provide documentation concerning their vaccination status to thair 
employing OoO Component !=aiure to provide this infonnatlon may aubject you to dr5ciplinary action, inctuding and up to removal from Federal service. 

INSTRUCTIONS: Sodion A of this IO<m ahould be completed by OoD civilian employees only. Section B of this lorm should be completed by lhe DoO civilian 
employee's supervisor (Of authorized human reSOU'c:es official). This fO<m she-'<! be completed by DoO civilian employees only Service members and 
employees of DoD contractors should not complete thi$ form. 

SECTION A. To be completed by 000 civlllan employees. 

1. CIIIILIAN EMPLOYEE NAME /Lao/, Fi~t Ml): 2. CIVILIAN EMPLOYEE OoO ID NUMBER: 

3. PLEASE CHECK ALL THAT COINCIDE$ WITH YOUR COVtD-19 VACCINATION STATUS: 

3 •- I am fully vaccinalod. 
Individuals are considered .. fully vaccinated~ two weeks after completing the second dose of a two-dose COVID-19 vaccine or two weeks after 
rsceiving a single dose of a one-dose vaccine Acc.epted COVID-19 vaccines are those which have received a license or emergency use 
outhorization ~om the U.S Food and Drug Administration and those COVI0-19 vaccines on Iha World H931th Orgarlzatlon Em<irg91'1Cy Use LisMg, 
'"Fulty vnccinated• also includes circumstances in VYhic:h the individual was a participant in a U S site clinical trial and has received ell recommended 
doseis 

3.b. I have raooived one or more doses. but I am not yet considered fully vaccinated (in accordance with tha dafinitioo of fully vaccinated above). 

L j 3 c. I have subml"od proof or vaccination to my suparv110r. 
Proof of vaccination Includes a copy of the rtcord ol lrmiunization from a hffllh care p,ovider o, pharmacy. a copy of the COVID-19 Vecdnation 
Record Cerd, a copy of medteal rlCO<ds documenting the vaccination, a copy of immunization recordt from a pubtic health°' state immunization 
infO<mation •~om. or• copy of ony - olflclal documentation Emplc,yN, may p,ovide a digital copy of such records. including, for example. • 
dig~ol photograph. scanned Image. or PDF ot such a record that Is clear and legible. 

0 3.d I have not receivad any vaccination doses. 

O 3.e. I have submitted a request for an exemption from vacdnabon and • decision is still pending. 

f I 3.f. I have an app,oved exen'ljltiOII from vaccination. 

00 FORM 3175, OCT 2021 CUI (when filled in) 
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CUI {when filled In) 

4. EMPLOYEE VACCINE INFORMATION (Employi,es checking block 3,a should skip block 4 and go to block 5): 

4.a. VACCINE MANUFACTURER(S) OR VACCINE PRODUCT NAME($): 

I] Pfizer-BioNTech/Comimaty 4.b. DATE OF FIRST Dose: 

I I Moderna 
AstraZeneca/Oxfocd 
Johnson and Johnson (J&J)IJanssen 4.c. DATE OF SECOND DOSE /if lwo-dose vaccine): 

I I Novavax 
Other U S. Food and Drug Admini$tration licensed or authorized 

4.d. DATE FULLY VACCINATED: I I World HeaHh Organization Emergency Use listed vai::cine or U S site 
clinical trial vaccine (provide name): 

5. CERTIFICATION/KNOWLEDGE Of POSSIBLE ACTIONS FOR FALSE STATEMENTS 

I certify that the informetior1 I have provided on this form and the proof of vaccination documentation I have submitted is true and correct. 
I t.mderstand that a knowing and -.Y!Uful false statement on this form cen be punished by fine or imprisonment or both (18 U S.C 1001) I understand 
that making a false statement on this form could result in addittOnal administrative acOOo inctuding an adverse personnel action up to and induding 
removal from my position. 

6. CIVILIAN EMPLOYEE SIGNATURE: 7. DATE: -
SECTION B. To be completed by tile supervisor ol the OoD clvlllan employee completing section A (or an authorized human resources omcIaI1 

8. SUPERVISOR PROOF OF VACCINATION REVIEW 9. STATUS OF VACCINATION· EXEMPTION REVIEW 

D 8 a. Proof of vaccination not received 9 a. Exemption request received and pending dispositk>n. 

8.b. Proof of vaccination recelVed and under review. D 9 b. Exemption request received a.nd approved. 

8.c~ Proof of vaccination received and revtewed. 9.c. Exemption request received and denied. 

9.d. Exemption request not received. 

10. SUPERVISOR/ AUTHORIZED HR OFFICIAL NAME /Las~ First, Ml): 11. SUPERVISOR I AUTHORIZED HR OFFICIAL 
OoD ID NUMBER: 

12. SUPERVISOR/ AUTiiORIZEO HR OFFICIAL SIGNATURE: 13.DATE: -

DO FORM 3175, OCT 2021 
PREVIOUS EDITION IS OBSOLETE .. 

CUI (when filled in) Page 2 of 2 
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ATTACHMENT 4 
DD Form 3150 - "Contractor Personnel and Visitor Certification of Vaccination" 

CUI (when filled in) 

CONTRACTOR PERSONNEL AND VISITOR CERTIFICATION OF VACCINATION 

AGENCY DISCLOSURE NOTICE 

I 0MB No. 07()4.()IJ13 
_ Expiration.: 202202211 

The pubk reporting burden tor this collection of infomu1Hon is estimated to average 2 minutes per response, including the time foc reviewing instructioos, 
searching exJsting data sources, gathering and maintaining the data needed, and completing and reviewing the collectioo of information. Send carvnents 
regarding this burden estimate or any other aspect of this collection of information, inck.Jdng suggestions fOf reducing the burden, to the Department of Defense, 
Washington Headquarters Services. at whs.mc-elex.esd.mbx dd-dod•lntormatloncollections@mail mil. Respondents should be aware that notwithstanding any 
ether prOllision of law, no person shall be SUbiect to any penalty for failing to compty with a coUectlon of fnformation if it does net displey a currently valid 0MB 
control nunt>er 

PRIVACY ACT STATEMENT 
Authority: OoO Is au1horlzed to collect the lnformall<ln on this fampursuantto Executive Order(E O) 14042, Ensuring Adequate COVIO Safety Protocols fa 
Federal ContractOfS; E.O. 13991, Protecting the Federal Worl<faee and Requlnng Mask-Wearing; and E.O. 12196. Occupational Safety and Health Program fa 
Federal Einployees: as well as 10 U.S.C. 113, 10 U.S.C. 136, 10 U S.C. 7013. 10 USC 8013, 10 USC 9013, 10 U.S C 2672, 5 USC chepler 79. end DoD 
lnsll\JcUon 6200 03 
Principal Purpose: This information is being cotlected to implement Coronavlrus Disease 2019 (COVI0-19) wori<place safety plans. induding DoO's COVID-19 
testing PfOgrams. and to ensure the safety and protection of the DoO workforce, workplace, end other DoD fscllitfes and environments, consistent with the 
above-referenced aulho:ilies, the COVID-19 Wakplace Safety: Agency Model Safely Principles established by the Safer Federal Workforce Task Force, and 
guidance fran the Centers for Disease Control !!Ind Prevention and the OccupatlonaJ 5afefy and Health Administratia'l, 
Routine U5"(S): \Mille lhe information requested on this fam is Intended lo be used prlmanly for Internal purposes, in certain circumstances ii may be 
necessary to disdose this information externally, fa example to cisclose information to: a person. organization. or governmental entity as necessary and 
relevant lo notify lhem of, respood lo. or guard against a pl.t>lic health emergency or other similar crisis. lncludng toc01T1ply w~ laws governing the reporting of 
cc:mm.1nicable disease or other laws concerning heatth and safety in the work enVironment: edjodicative or aCfflinistratfve bodies or offictals when the records 
are relevant and necessary to an edjUdicative or administrative proceeding; contractors. s,entees, experts. consultants, students. and others as necessary to 
perform U1eir ck.I ties for the Federal government; agencies. courts. and persons as necessary and relevant in the course of litigatioo, and as necessary and In 
accordance with requirements for law enfa"cement; or to a person authorized to act on ycor behalf. A complete list of routine uses may be foond !n the 
applicable System of Records Notice (SORN) associated wilh lhe collection oflhis inlormaUon from contractor pecscmel and DoO "1sll0f5: OPR 39 DoO. DoD 
Pe,soonel Accountability end Assessment System of Records, 85 Fed Reg. 17047 (Mer 26. 2020) (also available ol https://dpcld defense gov/Portals/49/ 
Documenls/Privacy/SORNs/OSDJSIDPR-:ls.OoO pd!) 
Consequences of Failure to Provide Information: Providing this informatioo is vcluntsry However. if yoo feU to provide this informatioo, you will be treated as 
not fult,, vaccinated for purposes of implementing safely measures, including subject lo COVID-19 screening testing and/or denied access to DoD laciNlies 
Failure to provide such Information may also hinder DOO's ability to implement COVID-19workplace safety plans, thereby inc:reasing the health or safety risk to 
DoO-affillated parsonnej and DoO fa,cilities. 

INSTRUCTIONS: This form should be completed by OoO contractor personnel and official "1sit«s in accordance with current OoO Force Health Protection 
Guiden ce. OoO ciVilian employees should net complete this form 

1. NAME (Last FIISt flQ: 12. OoO 10 NUMBER: 

3. PLEASE CHECK THE BOX BELOW THAT COINCIDES Wini YOUR C0\110-19 VACCINATION STATUS: 

I em fi.Jlly vaccinated. 
lndividusls are considered "fully vaccinated" two week·s after completing the second dose of a two-dose COVI0~19 vaccine or two weeks after 
receiving a single dose of a one•dose vaccine Accepted COVID-19 vaccines are those which have received a license or emergency use 
authorization fretn the U S Food and Drug AdrrinfStralioo and those COVl~19 vaccines on the WOf1d Heenh Organization Emergency Use listing 
"Fully veccinaled" also includes circumstances In which lhe indMduel was a participant in a U S slle clinical trial and has received all recommended 
doses 

I am not yet fully vaecinaled. I received only one dose of an accepted two-dose COVI0..19vaccine, a I received myflnal do5e of an accepted COVID-19 
vaccine less than two weeks ago. 

I have not been vaccinated 

I decline lo respond. 

lndViduals who choose not to CQmplete the form will be assumed to be not fully vaccinated fa purposes of application of the safety protocols. tf you are not 
vaccinated due tomedlcal or religious reasons. please check either ·1 have not been vaccinate-er or "I dectine torespCf'ld.0 Note that if you have already 
received one dose of a vaccine. bul ere nol yet fully vaccinated, or ifyoo received your final dose less lhan two weeks ago. l!len you wil be treated as nol fi.Jlly 
vaccinated until you are et least two weeks pest your final dose 1u1d resubmit yourvaccinati~ informatioo, 

0 I certify that the information provided in this form is accurate and true lo the best of my knowledge 

I understand lhal e knC7Ning and wlilfi.1I false statement on lhis form can be punished by fine o, imprisonment or both (18 U SC, 1001) Checking "I decline to 
respond" does not constitute a false statement 

4. DA TE (YYYYMMOO) s. SIGNATURE (Full Name) 

DD FORM 3150, OCT 2021 CUI (when filled in) 
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ATTACHMENT 5 
DD Form 3176 - "Request for a Medical Exemption or Delay to the COVID-19 Vaccination 

Requirement" 
CUI (when filled in) 

REQUEST FOR A MEDICAL EXEMPTION OR DELAY I 0MB No, 0704-0619 
TO THE COVID-19 VACCINATION REQUIREMENT Exp 202204'30 

Tho pu)lic raportfng burdtn lor this eol/ec tion of rlformatioo is estimated to average 5 mlnutH por response, indudWlg the tlm~ for r1111iewing instructions, searching exiUflg data 
s01Jrces, gillthering marlta.ining ttie data needed. and c.ompleting and ,eviewing th• coloetion ofiobnnatl:on. Send conwnents regarding this burden estimate or 1.11ny ott,41r aspect of 
this collec:tion or information. inck.lding suggestions lbf' reducll'lg the burdefi, to tha Department ofOefenie, Wtshin~on Headquerters Servlc:es, at wt'ls mc-ale:ic esd rnb.x.dd-dod-
iilbrmatfoncollections@ma.il mil Respondents should be aware that nctwihstmdng any other pro\lision of law. no person $hall be subjeet to any penalty fof failing to eoo-c>ly with a 
cd!ection of.-!famation iflt does not displey e curreoly v8'id 0MB control r,um~r. 

PRIVACY ACT STATEMENT 
Audlortty: OoO is authorized to collect he informatioo on this form pursuant to 29 U S.C 794, 42 U S.C Chapte, 21, Subch. VI; ExiKUtiv• OrdM (E 0,) 14043, Requiring Cofonevirus 
Disease, 2019 Vaccination for Fedoral Employee,; E O 13163, Increasing ttle OpPQrtunitiH for lndvid.lals with OisabijitiH to be Employed in ttle Federal Government; E,O, 131 $4, 
Requiring Federal Agencies to Establish Proc:110Jrcs to Facilitate !he Pro-Adon of Renonabte Accommodation; 29 CFR 1614,203. Rehabilitation Act; OoO Directive 1020.1, 
Nondscrirninatlon ooth& Basis ofHandca.pln Programs andActMlles: Assl$ted or Conducted b')' the Department of Defense: uwel as 10 USC 113, 10 U 5 C 136, 10 USC 7013, 
10U.S C. 8013, 10 U.S C. 9013, 10 U.SC 2872, SU S.C. ehaptar 79, and OoD hstruction 6200,03 

Prtnclpal PUl'l)Ose: The inlbnna.tion oo lllis fem, is being callected $0 that OoO may determine whether to gn.nt your requast: br • medieal ex•mp:ion tom the COVI0-19 vaccination 
fequirernent for feder-.1 amployNs. purWllnt to Executive Ordw 14043 and ii"! furtherance of COVID-1~ wo,kpace safety plans 
RouUne Un(s): 'MIJle the Information r•questad on this ftlrm ls rltended to be used primarily for interoa, purposes. in certain cl'aimstances it may bo necessary to di-sefose this 
information exte,nally For e)(ample, d1Sd0$UJ'ti of medical condition o, history information to autt,orized govemmer,t officials lbr the porpose of conducting an invHlig•lion into DoO~ 
cQ'Tiplia.nce with the Rehabibbotl Act of 1973: disdosure of medical condition Of hiltory information to fl~t aid and saf.Hy personnel rn the event an •m~H't medical conclitio n might 
require emergency treabnent or special procedures: to F@deral agencies/en.hties partidp«ing in the OoO Computer/8ectronic Accommodations Program (CAP) to permit lhe agency to 
cllfry oult its respa,sibilitias under the program; A complete list of routine usies may be found in the appic:abll!I syst@m of Records Notice {SORN} a!isoclated with lhe t-olle~n ofthi$ 
inhmaiion: Do0 0007, Defense Reesonabfe Acccmmodliltions and Assislive Technology Records. 96 Fed Reg. 38692 (July 22. 2010) (available at b.W.:J~~ 
SJU!sJ!!ll!!ll!!'kWli!:ll/lll1l1nl.:laqi,pclfl 
Consequence, rA Fallu,. to Provide lnronnatlon: PtOYidng this infO<mAtlon is voluntary and use of!his l'onn is optional Failure to provide tile informauion requested on this form 
may lmpeet OoD's: ability to evafuzd.e or ad upon a request for a medeal e,iemption from the COVID-19 vac:cirlation requirement Nly intentional mi'Srepresertatioo to the Federal 
Government may res-ult ln legal conHque nco;. indudng temiN'lation or remcrtal fi'om Federal Service 

Instructions: Part 1 is to be cof11)leted by OoO ci\lilian employees. Part 2 ls to be completed by a licensed health care provider. Provide narrative-responses 
where applicable (Blocks &-10, 15·1n If additional space is needed. proceed on lhe approprlale continuallon block (Block 11 or 20) byannolatingllle Section 
and Line number and continue your narrative response Si~lng this torm constitutes a declaration that the Information yoo provide Is. to the best of your 
knowJeft1e and ability, tMJe and carect My intenhonal misrepresentation to the Federal Government may result in legaJ coosequences. including removal fran 
Federal Service 

PART 1. TO SE COMPLETED BY.THE DOD CIVILIAN EMPLOYEE 
1. Employee Name (Last. First Middle fnitiap 2. OoD 10 Numbar 

3. om ce Symbol 4. Date of Request (YYYYMMDD) 

5. Poslllorv"lllfe 16. SUpernsor Name 7. SUpervtsor Phone Numbor 

8. Please provide a description of the medical condition or ctrcumstance that Is the basis for the request for a medical exemption from the COVl[)..19 
vaccination requirement. 

9. Please provtde an explanatlon of v.hy the medlcal condltlo11 or circumstance prevents you from being vaccinated. 

10. Please provide any addlUonaJ lnformaUon, that addresses your particular medlcal condition or circumstance, \\fllch may be helpful In resolVlng 
your request for a medical exemption or delay from the COVl[)..19 vaccination requirement. If you have medical documentation {In addition to 
Pan 2 of this Form) that addre,sses your partlcular medical condttlon or circumstance you may submit the documentation to your supervtsor 
along with this fonn. 

DD FORM 3176, OCT 2021 
PREVIOUS EDITION IS OBSOLETE 
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CUI (when filled In) 
11. ConUnuatlon 

I declere to tho best of rrry knowledge and ability thal lhe for~ng is bue and correct 
12. Dale (YYYYMMDD) 113. Slgnaturo 

PART 2. COMPLETED BY EMPLOYEE'S HEAL TH CARE PROVIDER 
14. Employee Name 

MEDICAL CERTIFICATION FOR COVID-19 VACCINE EXEMPTION OR DELAY 
Dear Health Care Provider: 

The Department of Defense requires its employees to be fUllyva-ccineted against COVl0-19, pursuant to Executive Order oC the Pre$1dent of the United States 
As indicated in Part 1, the Individual named above is seeking a medicel exemption to the requirement for COVlD-19 vaccination oc a delay because of a 
temporary condition or medical circumstance Please complete this form to assist the Department In Us review process 

Please prO\lide at least the fotlowing informaticn, where applicable, and use the cootinuatfon block es needed: 

15. Please Identify any conlralndicatlon(s) or precaullon(s) for COVID-19 vacclnaUon that are applicable to the Individual, and for each 
contraindication or precaution, indicate: 

(a) whether it Is recogllzed by the U,S Centers for Disease contra and Prevention pursuant to its guidance; and 
(b) whether it is listed in the package insert a Emergency Use Authorization fact sheet for each of the COVID-19 vaccines authorized or approwd for use in 

the United States. 

16. Please provide a slalemenl delalllng how tho lndlv1dual's condition and medical circumstances are such that COV!D--19 vacclnallon Is not 
considered safe. Please explain the sp&efflc nature of the medical condition or circumstance lhat contrakldlcates Immunization 'I.1th a COVID~19 
vaccine or might increase the-risk for a serious adverse reaction. 

17. Please provide any other medical infonnatlon that would limit fhe employee from r&<eelvlng any COVlD--19 vaccine. 

18. Tho condmon described above Is: 

0 Temporary 

:J Long-Term/Permonent 

20. Continuation 

21. Haatlh Caro Provider Namomllo 

22. Date (YYYYMMDD) 123. Medical Provider Signature 

DD FORM 3176, OCT 2021 
PREVIOUS EDITION IS OBSOLETE. 

----
19. lfthe employee Is seeking a delay duo to a temporary medical 

condlUon or circumstance, please lndkate W'len the employee would 
bo able to safely receive a COVID-19 vaccination• provide details If 
limited to specific COV10•19 vacclnols) or typo(s) of COV!D-19 vaccine. 

CUI (when filled in) Pago 2 012 
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ATTACHMENT 6 
DD Form 3177 - "Request for a Religious Exemption to the COVID-19 Vaccination 

Requirement" 
CUI (when filled In) 

REQUEST FOR A RELIGIOUS EXEMPTION TO THE COVID-19 VACCINATION REQUIREMENT 

PRIVACY ACT STATEMENT 
Autnorlty: DoO ts au1horiud to collec-t ttie lnfofmatirx, on this fo,m pursuant to Executive Order (E.O.) 1404-3, Requiring COfonavirus Disease 2019 Vaccination for Federal 
EmployeM:42 U S.C Chapter 21. SubdlapterVI; 42 U.S.C Chapter 218: H well as 10U S.C. 113, 10U S,C 136. 10U SC, 7013, 10 U S.C.8013, 10 U S,C 9013. 10 U S.C 2672. 
5 U SC chaptor 79. and Do0 lnstruc~on 6200 03 

Pr1nclp,al Purpos.: The infomiation oo this fofm is being collected so that OoO tna)I detem,ine whether to gnu,t your request ror • religious l!l)(«nption from 1he COVID--19 vaccination 
requfrem8f1t ~r fedetal employMs, pt1rsu:ant to Executive Order 14043 arld in rurtherance of COVI0-19 wcri(paee safety plans. Con sit.tent wftt,; 1he R&flglous: Freedom Restora6on Ad 
of 1993, 42 U.S.C Chapter 218, and Tide VII of the Civil Rights Act, 42 USC Chapte, 21, Subehaptw Vl, Individuals sNking a religic:us exemplion from the vaccination r&quirement 
w~I submit to OoO supporting Information about their religious b•H•fs or pra.ctices In order for DoO to evaluate the ex.,,ption request 
Routine U'S-t(s); \M'IMe the information r•qu•st•d on this tlrm Is ntended to be us.ad primonly for intomal pufPOHS,, ln certain cW~mstanCe$ it may be necessary lo disclose !hi$ 
ln~rmlil:&n externN~. for example to disclose lnbrmation to: a person. or,ganization, or govemmeri.al ,entity as necessary and rel8\l.i1nl to notify them of, respond lo, or guard against 11 

public healln emerg81'1cy OJ ocher similar crisis. including to comply with laws governing lhe repc,ting of convnunieabl& disease Of OUier leW$ conceming hMlth and safety in the work 
environment-, a<fucicative or administrative bodies or officlats when the recorcb are rdevant and necessary lo an adjudicative Of administrative proceeding: contnactors, g,antus, 
e)(J)erts.. COf'l$ultants, stud&.nts.. and others as neciesury to perfotm th64r duties lot the Federal government:; agencies, coum;, and persons as neeessary and reklvant in lhe cou~• of 
litigation. and as necessary and iin 1ccord1nco with requirements ro, law enf0tcemen1; or to a person auth~od to ad: on your behalf. A com~ete list of routine uses may be tlund in 
the applicable System of Records Notices (SORN) associated with ltle coJlaction oflhis information: PPB 39 PAP QoD PCCIPOaet AccoootablllN ilJd Amumeoc S)"StftD of 

95 Fed Reg 17047 (Mar 26, 2020} (also available at https:/fdpdd dlfaMo,govfPo,tals/49/DocumentsfPtlvacy/SORN'S/OSOJS/OPR-39,.0oO pdf), 
Consequences Of failure to Provide Information: Pr()lidng this infofmation is voluntary and use of this foml Is optional. Failure to provido Iha inkmnation re<J,1estad on this form 
may impact OoD's ability to evaluale or ad upon ll requnt I« a religious e><&fll)tlon from the COVID-19 vaccina:tjon rtqUirvmtnt /J.J'ty intentional mis,epresentl.tloo to the Federal 
Gavemmant may result in legal conseque-nces, indudng 1'91'Mva1 from Fedonil Service 

Instructions: To be completed by DoD civilian employees. P1'""1de narrative responses where applicable (Blocks 8-11, 12.b. 12.c. 13). Waddltional space is 
needed. proceed on the continuationi block (Block 14) by ennoteiting the Section and Line number and continue your narrative response Signing this form 
cons'titutes a declaration that the informatJon you provide is, lo lheibest of your knowtedge and ability, true and correct, Any intentional misrepresentation to the 
Federal Government may resull in le-gel consequences, induding remOl/al from Federal Service 
1. Employee Name (Last First Middle lniliaQ 2. OoO 10 Number 

J. Office Symbol 4. Dato of Request (YYYYMMDO) 

---5. Poslllon/lltle 16. SUporvtsor Name 7. SUpervtsor Phone Number 

8. Please describe the religious beJlef, practice, or observance that Is the basrs for your request for a religious exemption from the COVI0.19 
vae:clnatlon requirement. 

9. Please descr1be Wlcn and how you came to hold the rellglous bellef or observe the religious practice. 

10. Please describe how you have demonstrated the rcllglous bellef or observed the religious pracllce In the past. 

11. Please explain how the COVlD-19 vaccines conflict 'Nith your religious belief, practlce 1 or observance. 

OD FORM 3177, OCT 2021 
PREVIOUS EDITION IS OBSOLETE. CUI (when filled in) Ccntrotled by. OUSD(P&R) Page 1 of 2 

CU! Cattgo,y: HLTH. PftVCY OPSEC 
LOC, Ol(OoO 0""1 
POC: dOdhf"I fflC•1tu,Gnt•hq.mb>r tofm~@l'lllll,mh 
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CUI (when filled In) 
12.a Have you prevtously ral58d an objection to a vaccination, medical trealment, or medicine based on a retlglous belief or pracHco. 

OY•s 0No 
12.b If Yes, please provide a description of the circumstances, timing, and resolunon of the matter. 

12.c If No, please provide an explanaHon as lo why your objection Is tlmlted to the particular C0\110-19 vaccines. 

13. Please provide any addltlonal Information that may be helpful In resoJvtng your request tor a rellglous axempnon from the COVID•19 vaccf111atton 
re-qulrement. You may submit addltlonal documertatlon in support of this request to your supeMsor along with this form. 

14. Contlnuallon 

I declare lo the best ofmy knowledge and ability that the foregoing is bue and carect. 
15. Date (YYYYMMDD) 116. Slgnalure 

OD FORM 3177, OCT 2021 
PREVIOUS EDITION IS OBSOLETE 

CUI (when filled In) 
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ATTACHMENT 7 
COVID-19 Screening Testing Requirements 

I. To establish COVID-19 screening testing for individuals for whom screening testing is 
required, DoD Components will: 

a. Execute the screening testing requirement with COVID-19 self-collection kits or self-
tests at least weekly (depending on the type of test kit used) that should be performed 
primarily onsite at the installation or facility with proper supervision and 
documentation of testing results. If onsite COVID-19 screening testing is not 
feasible, as an alternative self-testing may be performed at home or in other locations 
(Note: these COVID-19 self-tests do not require a health care provider's clinical care 
order and are, therefore, considered an over-the-counter test and do not require 
medical support to complete). Screening testing will use those tests authorized by 
Attachment 8; and 

b. Procure and provide these COVID-19 self-tests and establish guidance for where and 
how these tests will be distributed and conducted and how results are to be reported. 

1. DoD civilian employees are responsible for providing documentation of 
negative COVID-19 test results, upon receipt, to the appropriate supervisor. 
For purposes of screening testing requirements, "supervisor" includes 
authorized human resources officials. DoD civilian employees may not be 
required to use their own personal equipment for the purpose of documenting 
test results; offsite tests may not be used if there is not a means to document 
results using government equipment. The supervisor is responsible for 
maintaining any COVID-19 test results provided by DoD civilian employees 
in accordance with the privacy protection measures in Attachment 9. 

n. DoD contractor personnel with CRA will maintain their most recent COVID-
19 test result and show such results to authorized DoD personnel upon 
request. 

2. After COVID-19 screening testing procedures are established, the personnel identified in this 
memorandum as subject to screening testing are required to have a COVID-19 screening test 
using a test authorized by Attachment 8, and receive a negative COVID-19 screening test 
result for entry into a DoD facility. If the COVID-19 screening test is administered off site, 
the negative result must be from a test performed within the prior 72 hours. If a COVID-19 
screening test is administered onsite, the test will be administered before DoD civilian 
employees and contractor personnel go to their work areas. In accordance with reference (1) 
and CDC guidance, personnel who have recovered from a recent COVID infection and who 
remain asymptomatic are exempted from regular screening testing for 90 days following their 
documented date of recovery. Documented proof of this recovery shall be provided upon 
request. 

3. DoD civilian employees and DoD contractor personnel with CRA who have positive 
COVID-19 screening tests will be required to remain away from the workplace in accordance 
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with references (1) and (m). DoD civilian employees and DoD contractor personnel with 
CRA with positive COVID-19 screening tests will be offered, but not required to take, 
confirmatory laboratory-based molecular (i.e., polymerase chain reaction) testing paid for by 
the relevant DoD Component. Contact tracing and mitigation measures will be conducted in 
accordance with references (1) and (m). If the confirmatory test is negative, the individual is 
not considered to be COVID-19 positive and will be allowed into the workplace. 

4. For DoD civilian employees, COVID-19 screening testing is expected to take no more than 
one hour of regular duty time, per test, to complete required testing as directed by the DoD 
Component. Laboratory-based confirmatory COVID-19 testing for initial positive screening 
test results is expected to take no more than two hours of duty time. This includes time for 
travel to the testing site, time to complete testing, and time to return to work. Commanders 
and supervisors will monitor duty time usage and keep duty time used for testing within these 
parameters to the extent possible. 

5. DoD Components may bar DoD civilian employees who refuse required screening testing 
from their worksites on the installation or facility to protect the safety of others, including 
while any progressive disciplinary actions are pending. While barred from their worksites on 
the installation or facility, such Dop civilian employees may be required to telework, as 
appropriate. 
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ATTACHMENT 8 
Requirements for Obtaining Self-Collection Kits and Self-Tests 

COVID-19 self-tests must have Instructions for Use and FDA approval, 5 lO(K) 
premarket clearance or have an FDA Emergency Use Authorization, and will be made available 
through the Defense Logistics Agency. DoD Components are responsible for funding required 
COVID-19 screening tests. 

Funding for COVID-19 testing, if self-collection kits or self-tests are not available: 

a. Each DoD Component will reimburse Service members and DoD civilian employees 
for COVID-19 screening tests that require payment for purposes of meeting the 
screening testing requirement (e.g., if the screening test is not available through the 
DoD Component and must be administered by a facility who charges for the test). 

b. For COVID-19 testing of DoD contractor personnel with CRA, DoD Components 
will offer, if available, COVID-19 testing similar to that offered to DoD civilian 
employees at the DoD Component's expense and at no cost to the contractor 
personnel or the contractor. 
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ATTACHMENT 9 
Privacy Requirements 

Under this guidance memorandum, the DoD may collect and maintain sensitive and 
private information about individuals, including medical information. Consistent with the 
Religious Freedom Restoration Act of 1993, 42 U.S.C. § 2000bb et seq., and Title VII of the 
Civil Rights Act, 42 U.S.C. § 2000e et seq., individuals seeking a religious exemption from the 
vaccination requirement will submit to DoD supporting information about their religious beliefs 
and practices in order for DoD to evaluate the exemption request. Information collected from 
individuals under this guidance, including vaccination information, test results, and medical or 
religious information supporting vaccine exemption requests, will be treated in accordance with 
applicable laws and policies on privacy, including the Privacy Act of 1974, 5 U.S.C. § 552a, and 
Department of Defense Instruction (DoDI) 5400.11, "DoD Privacy and Civil Liberties 
Programs," January 29, 2019 (reference (n)), the Rehabilitation Act of 1973, as amended 
("Rehabilitation Act"), 29 U.S.C. § 791 et seq., and 5 CFR part 293, subpart E. While such 
information may be sensitive and is to be safeguarded, it is not covered by the Health Insurance 
Portability and Accountability Act (HIPAA) regulations found at 45 CFR parts 160, 162, and 
164, and as implemented in DoDI 6025.18, "Health Insurance Portability and Accountability Act 
(HIPAA) Privacy Rule Compliance in DoD Health Care Programs," and DoD Manual 6025.18, 
"Implementation of the Health Insurance Portability and Accountability Act (HIPAA) Privacy 
Rule in DOD Health Care Programs." 

Information gathered under this guidance may be shared with immediate supervisors, 
authorized human resources officials, designated decision makers, and, in appropriate cases, 
subject matter experts, who must access the information to implement the guidance. DoD 
Components are advised to consult their Component Privacy Officer and servicing legal office if 
there is a need to share medical or religious information collected under this guidance with DoD 
personnel beyond what this guidance permits or with individuals outside of DoD. Religious 
information will be accessible only to those persons who have a role in carrying out the 
procedures outlined in this memorandum. Medical information obtained from DoD civilian 
employees, including vaccination status, will be accessible only to immediate supervisors, 
authorized human resources officials, and, for exemption requests, designated decision makers 
and subject matter experts, who must access the information to implement the guidance in this 
memorandum. The Rehabilitation Act's requirements on confidentiality of medical information 
apply whether or not a DoD civilian employee has a disability. 

DoD personnel will use appropriate safeguards in handling and storing DoD civilian 
employee medical information, including a DoD civilian employee's proofof vaccination, the 
DD Form 3175, COVID-19 test results, and exemption requests. Appropriate safeguards may 
include encrypting emails and electronic files, and role-based access to electronic storage 
environments where this information is maintained. In the event the information is maintained in 
paper form, supervisors and other authorized DoD personnel must ensure DoD civilian employee 
medical information remains confidential and is maintained separately from other personnel files 
(e.g., stored in a separate, sealed envelope marked as confidential DoD civilian employee 
medical information and maintained in locked file cabinets or a secured room). DoD 
Components are advised to refer to applicable internal guidance on the handling, storage, and 
disposition of DoD civilian employee medical records, and to consult their Component Privacy 
Officer as needed for further guidance. 
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ATTACHMENT 10 
References 

(a) Under Secretary of Defense for Personnel and Readiness Memorandum, "Force Health 
Protection Guidance (Supplement 23) Revision 2 - Department of Defense Guidance for 
Coronavirus Disease 2019 Vaccination Attestation, Screening Testing, and Vaccination 
Verification," October 29, 2021 (hereby rescinded) 

(b) Safer Federal Workforce Task Force, "COVID-19 Workplace Safety: Agency Model Safety 
Principles," September 13, 2021 

(c) Executive Order 14043, "Requiring Coronavirus Disease 2019 Vaccination for Federal 
Employees," September 9, 2021 

( d) Deputy Secretary of Defense Memorandum, "Mandatory Corona virus Disease 2019 
Vaccination ofDoD Civilian Employees," October 1, 2021 

( e) Secretary of Defense Memorandum, "Mandatory Corona virus Disease 2019 Vaccination of 
Department of Defense Service Members," August 24, 2021 

(f) United States Office of Personnel Management Memorandum, "Guidance on Applying 
Coronavirus Disease 2019 Vaccination Requirements to New Hires - Executive Order 
14043," October 1, 2021 

(g) United States Office of Personnel Management Memorandum, "Guidance on Enforcing 
Coronavirus Disease 2019 Vaccination Requirement for Federal Employees - Executive 
Order 14043," October 1, 2021 

(h) Department of Defense Directive 5100.03, "Support of the Headquarters of Combatant and 
Subordinate Unified Command" February 9, 2011, Incorporating Change 1, 
September 7, 2017 

(i) Safer Federal Workforce Task Force, "COVID-19 Workplace Safety: Guidance for Federal 
Contractors and Subcontractors," September 24, 2021 

(j) Principal Director for Defense Pricing and Contracting Memorandum, "Class Deviation 
2021-O0009-Ensuring Adequate COVID-19 Safety Protocols for Federal Contractors, 
October 1, 2021 

{k) Executive Order 14042, "Ensuring Adequate COVID Safety Protocols for Federal 
Contractors," September 9, 2021 

(l) Acting Under Secretary of Defense for Personnel and Readiness Memorandum, "Force 
Health Protection Guidance (Supplement 18) - Department of Defense Guidance for 
Protecting All Personnel in Department of Defense Workplaces During the Coronavirus 
Disease 2019 Pandemic," March 17, 2021 

(m)Acting Under Secretary of Defense for Personnel and Readiness Memorandum, "Force 
Health Protection Guidance (Supplement 15) Revision 2 - Department of Defense Guidance 
for Coronavirus Disease 2019 Laboratory Testing Services," July 2, 2021 

(n) Department of Defense Instruction 5400.11, "DoD Privacy and Civil Liberties Programs," 
January 29,2019 
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Attachment 2, Planning & Implementation of Screening Testing Programs 

DoD Fourth Estate Components were required to implement coronavirus disease 2019 (COYID-
19) screening testing programs for unvaccinated personnel by November 22, 2021, as required 
by Force Health Protection Guidance (Supplement 23) Revision 3, "Department of Defense 
Guidance for Coronavirus Disease 2019 Vaccination Attestation, Screening Testing, and 
Vaccination Verification," December 20, 2021 ("FHP-23, Rev. 3"). Supplemental information 
on planning and implementation of COVID-19 screening testing programs is below. 

Fourth Estate Components are responsible for funding required COVID-19 screening testing 
programs. Although initial planning involved conducting programs until April 2022, Fourth 
Estate Components now should plan to conduct screening testing programs through June 2022. 

Component screening testing programs must have the capability to test unvaccinated Service 
members, DoD civilian employees, and DoD contractor personnel who make unscheduled visits 
to the workplace. To preclude long lines and wait times every Monday morning for those 
locations with larger populations, those IDoD civilian employees subject to the weekly testing 
requirement and enrolled in an onsite screening test program may test any time during the work 
week. Personnel enrolled in weekly testing should test on the same day each week where 
possible. 

Fourth Estate Components may procure over-the-counter self-test kits, consistent with 
requirements in FHP-23, Rev. 3, through the Defense Logistics Agency (DLA), which are 
available through Fed.Mall. Authorized Fourth Estate Component personnel may order such test 
kits using Government Purchase Cards. 

Fourth Estate Components may consider the following options to ensure unvaccinated personnel 
are tested as required by FHP-23, Rev. 3: 

I. Pentagon Reservation. Washington Headquarters Services (WHS) has established an on-site 
screening testing program on the Pentagon Reservation for Service members, DoD civilian 
employees, and DoD contractor personnel who are subject to testing and who work on the 
Pentagon Reservation. Onsite testing is available in Pentagon Room 1B843 Monday throll!gh 
Friday from 0800-1400 hours daily. On site testing is available at the Mark Center, Room 
01B27, on Tuesdays from 0800-1400. Testing is available at Crystal Square 4, 2d Floor, Suite 
201, on Thursdays from 0800-1400. Testing for visitors may be made available if capacity and 
supplies permit. Information on making reservations for tests, testing locations, and hours of 
operations are at 
https :/ / apps. sp. pentagon.mil/ si tesN accination/Lis ts/CO VID%20TE STING/ calendar .aspx 
Components that use the Pentagon Reservation on site screening testing program should be 
prepared to provide reimbursement to WHS, if required. 

2. Tenant locations. Fourth Estate Components that are tenants at, or adjacent to, other DoD or 
Federal facilities/military installations may coordinate with the host instafllation or facility to 
enroll their personnel in their host's screening testing program if available. Co-located 
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components also may pool their resources to establish a local testing program. This may be done 
on a reimbursable basis. 

3. Stand-alone locations. Fourth Estate Components that are located in stand-alone facilities or 
contractor locations where the DoD conducts official business, or are within an agency's 
jurisdiction or control, and not located at, or adjacent to, other DoD or Federal facilities/military 
installations will establish their own screening testing plans and are encouraged to leverage DLA 
contract vehicle(s) to help establish such plans. 

4. Third-party screening test programs. Fourth Estate Components with dispersed Service 
members, DoD civilian employees, and/or onsite DoD contractor personnel who are not located 
near a DoD installation or facility may leverage third-party COVID-19 screening tests. Service 
members and DoD civilian employees may be authorized to use third-party screening tests (e.g., 
drug stores, grocery store pharmacies, contracted test support). Fourth Estate Components must 
be prepared to reimburse Service members and DoD civiJian employees who receive COVID-19 
screening tests directly from third-party vendors. DoD Financial Management Regulation, 
Volume l 0, Chapter 11, provides guidance on payment as reimbursement for personal expenses. 
COVID-19 screening test requirements for overseas locations are the same as for U.S.-based 
locations. 

Test result documentation. As per Attachment 7 ofFHP-23, Rev. 3, employees are responsible 
for providing documentation of negative COVID-19 test results to the appropriate supervisor, 
which may include an authorized human resources official. 

Helpful links to COVID-19 related guidance and information: 1 

• Washington Headquarters Services (COYID-19 Guidance) 
• Department of Defense (Coronavirus: DoD Response) 
• Safer Federal Workforce (Frequently Asked Questions on COVID-19) 
• Office of Personnel Management (Pandemic Frequently Asked Questions) 
• Centers for Disease Control and Prevention (COVJD-19 protocols) 
• Occupational Safety and Health Administration (Protecting Workers: Guidance on 

Mitigating and Preventing the Spread of COVID-19 in the Workplace) 
• Food and Drug Administration (lists of approved in vitro diagnostic test devices) 
• Food and Drug Administration (list of authorized vaccines) 
• World Health Organization (lists approved vaccines for use around the world) 

1 To the extent any non-DoD guidance is inconsistent with DoD guidance, the DoD guidance is controlling for DoD. 
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Attachment 3, Fourth Estate Civilian Employee Requests for Exemption from Mandatory 
COVID-19 Vaccination 

Fourth Estate Components will follow the procedures for exemption requests contained in 
Attachment 1 ofFHP-23, Rev. 3. The following is supplemental guidance for Fourth Estate 
Components. 

Fourth Estate Components will designate one or more Decision Authorities to act upon 
exemption requests and establish a Decision Authority Support Office. Fourth Estate 
Components will provide appropriate personnel and other resources to administratively support 
Decision Authorities, including support necessary to assist the Decision Authorities with 
preparing written products. 

In addition, Fourth Estate Components will identify personnel to serve in advisory roles as 
subject matter experts who are available to advise the Decision Authority on a full-time basis. 
Identified subject matter experts may change over time, depending on the volume of requests. 
Subject matter experts provide individual input to the Decision Authority. In addition to legal 
advisors, Fourth Estate Components will identify subject matter experts with the following 
expertise: 

Advisory Role Suggested Source for Advisory Team Personnel 
Human Resources (HR) Defense Agency or DoD Field Activity (DAFA) HR 
representative office or servicing HR provider 
Equal Employment Opportunity DAFA, EEO service provider 
(EEO) representative 
Medical representative DAFA, Defense f-iealth Agency, or Military 

Department (MILDEP) 
Religious representative DAFA or MILDEP 

Defense Agencies and DoD Field Activities leading an exemption review process will designate 
a senior accountable official (SAO) to lead and provide oversight of their respective Component 
exemption review process and provide contact information to the DA&M. The DA&M will 
designate the SAO for WHS-serviced Components, including OSD, and establish a weekly in-
progress review with Component SAOs to track progress, share best practices, lessons learned, 
and help address any concerns that may arise during the review process. 

Fourth Estate Components, working with their respective HR and EEO offices or HR service 
providers, may enter into written agreements to use the exemption process established by another 
Fourth Estate Component. Such agreements shall address resourcing requirements, including 
military and civilian personnel. 

The following chart reflects the current construct for Fourth Estate Component Decision 
Authorities. Components will provide any changes or requests for assistance to the ODA&M. 
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Decision Authority Components Covered 
Defense Logistics Agency (DLA) DLA 
Defense Finance and Accounting DFAS, Defense Acquisition University and National Defense 
Service (DFAS) University 
Washington Headquarters Office of the Secretary of Defense (including Defense Legal Services 
Service (WHS) Agency (DLSA) elements not assigned to a client Defense agency or 

DoD field activity), WHS, Pentagon Force Protection Agency, 
Defense Personnel Accountability Agency, Defense Technology 
Security Administration, Defense Test Resource Management 
Center, Office of Local Defense Community Cooperation, Defense 
Security Cooperation Agency, Defense Technical Information 
Center, Defense Threat Reduction Agency, Defense Media Activity, 
Defense, Defense Microelectronics Activity, Missile Defense 
Agency, Space Development Agency, Joint Staff, and National 
Guard Bureau Headquarters 1 

Defense Counterintelligence and DCSA 
Security Agency (DCSA) 
Defense Intelligence Agency DIA 
(DIA) 
National Geospatial Imagery NGA 
Agency (NGA) 
National Reconnaissance Office NRO 
(NRO) 
National Security Agency (NSA) NSA 
Defense Information Systems DISA 
Agency (DISA) 
Defense Contract Management DCMA 
Agency (DCMA) 
Defense Contract Audit Agency DCAA 
(DCAA) 
Defense Advanced Research DARPA 
Projects Agency (DARPA) 
Defense Health Agency (DHA) DHA, military medical treatment facilities under its authority, and 

Uniformed Services University of the Health Sciences 
DoD Education Activity (DoDEA) DoDEA 
Defense Human Resources DHRA 
Activity (DHRA) 
Defense Commissary Agency DeCA 

1 Consistent with DoD Instruction 1442.02, ''Personnel Actions Involving Civilian Attorneys," September 30, 2010, 
for attorneys in the Office of General Counsel (OGC) and DLSA, Decision Authorities will decide only whether the 
requesting attorneys have met their burden of demonstrating that a medical condition prevents their vaccination or 
that the vaccination policy substantially burdens their religious exercise. The requests will then be referred back to 
the OGC/DLSA supervisory chain for further disposition. 
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Decision Authority Components Covered 
Army and Air Force Exchange AAFES2 

Service (AAFES) 

Fourth Estate Components will discuss exemption process plans and any necessary 
implementing agreements with the DA&M prior to the initiation of case reviews. 

Fourth Estate Components should begin processing vaccination exemption requests on January 
12, 2022, and with a goal to complete the review process by March 31, 2022. Fourth Estate 
Components must provide routine updates to their respective employees on the progress of their 
exemption requests with the estimated timeframe for when the employee will receive a response 
on their requested exemption from mandatory vaccination. 

Fourth Estate Components will ensure coordination of strategic messaging including White 
House reporting, responses to Congressional inquiries, and media requests with the ODA&M. 

2 Although AAFES is not pa1t of the Fourth Estate, vaccination and exemption reporting for AAFES is captured in 
the Fourth Estate Component reporting. 
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DoD OGC Coordination 

Supplemental DA&M Guidance Implementing FHP-23, Revision 3 

There is no legal objection, subject to comments. 

//SIGNED// 
Paul S. Koffsky 
Senior Deputy General Counsel/Deputy General Counsel 
(P&HP) 

Date: 01/04/2022 
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UNCLASSIFIED 

National Geospatial-lntelligence Agency 

MANUAL 
NUMBER 1455.1 
19 February 2015 

Administrative Update 11: 12 April 2019 

SUBJECT: Disciplinary and Adverse Actions 

References: See Enclosure 1. 

1. PURPOSE. This NGA Manual: 

a. Establishes responsibilities and implementing procedures for NGAD 1455. 
(Reference U)) 

b. Rescinds NGA Manual 1455.1, "Disciplinary and Adverse Actions," 26 August 
2013. Administrative Revision: 5 May 2014 

HD 

c. Supersedes those portions of NGAI 1403.5, "Performance-Based and Adverse 
Actions of Defense Intelligence Senior Executive Service (DISES) and Defense 
Intelligence Senior Level (DISL)" (Reference (q)), which applies to disciplinary and 
adverse actions for DISLs. 

2. APPLICABILITY. This Manual: 

a. Applies to all NGA civilian pay banded and DISL employees. This Manual does 
not apply to DISES, who are addressed under References (q) and (ac). 

b. Exceptions: 

(1) Civilian employees assigned to the Office of the Inspector General (OIG) will 
have different procedures and deciding officials per Reference (a) and Enclosure 2, 
paragraph 6. 

(2) Attorneys in the Office of General Counsel (OGC) who are part of the 
Defense Legal Services Agency (Reference (h)) will have different procedures and 
deciding officials as determined by the General Counsel (GC) (Enclosure 2, paragraph 
7). 

(3) Central Intelligence Agency (CIA) employees permanently assigned to NGA 
(affiliates) are covered under CIA regulations for employee conduct and practices, but 
are also subject to NGA rules of conduct. Actions are taken in accordance with 
established guidelines and procedures outlined in a formal Memorandum of Agreement 
(Reference (af)) for the administration of disciplinary and adverse actions for affiliates. 
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(4) Military personnel assigned to NGA are referred back to his/her military 
service for disciplinary or adverse action. 

(5) Non-NGA civilian employees are referred to his/her parent organization for 
disciplinary or adverse action. 

3. RESPONSIBILITIES. See Enclosure 2. 

4. PROCEDURES. See Enclosures 3-9. 

5. EFFECTIVE DATE. This NGAM is effective on the date of signature. 

Ellert M. Ardrey 
Director, Hurnan Develop,nenl 

Enclosures 
1. References 
2. Responsibilities 
3. Procedures 
4. Process Flow for Formal Disciplinary or Adverse Actions - SAS and PEB Process 
5. Path 1 (Non-PEB Cases) 
6. Path 2 (PEB Cases) 
7. Table 1 - Selecting Penalties 
8. Table 2 - Table of Offenses and Penalties 
9. Indefinite Suspension 
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CHANGE LOG 

Change Change Revised Pages Change Description Type Date By Affected 

Whole Added new references to Enclosure 1 
8 12/8/17 CPO document and updated new reference letters 

throughout the document. 
Re-numbered table of contents, 

inserted change log, removed 'The 
10/22/18 CPO 3, 4, 12, 13 employee's right to file a grievance 

9 through the Administrative Grievance 
System (AGS) and added the word 

"not." 
Added "( or other authorized 

management official)" and removed 
"During this period, t" from letter of 10 12/17/18 CPO 14,20 reprimand. Added "(with the exception 

of letters of caution or letters of reprimand 
resulting from the PEB)" to proposal 

letters. 
(5,6) Updated reference dates. 
(17) Removed "Letters of Caution" 
based on changes made on 12/17/18. 
Changed D/Cos to D/EXDIR and CoS 

5,6,17,18, to EXDR and Associate Director 
04/05/19 CPO titles. 11 20 (18) Paragraph 4. Removed "Letter of 

Caution". 
(20) Changed Encl 6, Para 7.d. from 
"substantiating or supporting" to 
"relied upon by the PEB to support" 

Note: *Change log was initiated and placed in policy on 12/8/17 for change #8. 
Previous 1-7 changes were not documented in change log. 
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ENCLOSURE 1 

REFERENCES 

(a) 5 U.S.C. Section 8G(c), "Inspector General Act of 1978" 
(b) 10 U.S.C. Section 1609, "Termination of Defense Intelligence Employees" 
(c) 10 U.S.C. Section 1612(b), "Civil Service Protection" 
(d) Presidential Policy Directive 19, "Protecting Whistleblowers with Access to 

Classified Information," 10 October 2012 
(e) DoD Instruction (DoDI) 1400.25, Volume 2006, "DoD Civiliian Personnel 

Management System: Defense Civilian Intelligence Personnel System (DCIPS) 
Compensation Administration," 03 March 2012 

(f) DoDI 1400.25, Volume 2009, "DoD Civilian Personnel Management System: 
Defense Civilian Intelligence Personnel System (DCIPS) Disciplinary, 
Performance-Based, and Adverse Action Procedures," 20 May 2012, 
Incorporating Change 1, 21 March 2013 

(g) DoDI 1400.25-Volume 2011, "DoD Civilian Personnel Management System: 
Defense Civilian Intelligence Personnel System (DCIPS) Performance 
Management," 14 August 2009 (Incorporating Change 1, 15 January 2010) 

(h) DoDI 1442.02, "Personnel Actions Involving Civilian Attorneys," 30 September 
2009 

(i) NGA Policy Notice 7 410.10, "Protecting Whistleblowers with Access to 
Classified Information," 06 June 2013 

U) NGA Directive (NGAD) 1455, "Disciplinary and Adverse Actions," 25 February 
2015 

(k) NGAD 1450, "Administrative Grievance System and Adverse Action Appeals 
Process," 15 April 2016 

(I) NGAD 5200.2, "Personnel Security," 26 August 2013 
(m) NGAD 7410, "Inspector General Operations," 02 June 2014 
(n) NGA Instruction (NGAI) 1000.7, "Personal Relationships in the Workplace," 

16 January 2019 
(o) NGAI 1010.2, "Drug Abuse Testing," 18 September 2013 
(p) NGAI 1020.2, "Reasonable Accommodation," 01 October 2005 
(q) NGAI 1403.5, "Performance-Based and Adverse Actions for Defense 

Intelligence Senior Executive Services," 29 August 2008 
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(r) NGAI 1440.2, "Prevention of Sexual Harassment," 13 February 2009 
(s) NGAI 1460.1., "Performance Management," 29 May 2007 
(t) NGAI 5200.1, "Information Security," 15 December 2004, Incorporating 

Change, 10 July 2012 
(u) NGAI 5205.1., "Protection of Sensitive Compartmented Information," 

24 November 2003 
(v) NGAI 5400.1, "NGA Ombudsman," 05 October 2012 
(w) NGAI 5500.11, "Maintaining the Highest Standards of Ethical Conduct 

Program," 02 October 2008 
(x) NGAI 5505.3, "Administrative Inquiries and Investigations," 07 August 2007 
(y) NGAI 8040.1, "Records and Information Life Cycle Management," 22 April 2010 
(z) NGAI 8470.2, "Internet Usage," 09 December 2009 
(aa) NGAI 8470.3, "Use of Electronic Mail and Other Electronic Communications," 

09 January 2006 
(ab) NGAI 5500.7., "Handling of Personally Identified Information," 15 February 2013 
(ac) NGA Manual 1400.10, "Establishing and Staffing Senior Executive Positions," 

17 April 2014 
(ad) NGAM 1450.2, "Administrative Grievance System and Adverse Action Appeal 

Process," 1 April 2016 
(ae) NGAM 7410.11, "Inspector General Operations," 02 June 2014 
(af) "Memorandum of Agreement between NGA and CIA for Affiliate Employee 

Discipline," 18 July 2013 
(ag) HD Memorandum for Record, "NGA Time and Attendance Violations -

Recommended Penalty Guidance" 
(ah) NGA Office of Inspector General, "Management Inquiry Guide," 21 August 2013 
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ENCLOSURE 2 

RESPONSIBILITIES 

1. Supervisors and Managers. 

a. Communicate expectations regarding appropriate conduct to subordinates and set 
an example by his/her own conduct. 

b. Gather, analyze, and carefully consider relevant facts and circumstances, 
including the employee's explanation in accordance with (IAW) References (x) and (ah), 
before taking or recommending a disciplinary or adverse action. 

c. Promptly initiate disciplinary or adverse actions when warranted and in a timely, 
fair, and impartial manner. 

d. Except for trial period employees, apply progressive discipline if the employee 
does not correct the inappropriate conduct IAW References (f) and U). Typically, 
removal will be imposed after a progression of penalties unless the severity of the first 
or second offense warrants. Charges of either a serious criminal act or gross negligence 
involving national security protections are not subject to progressive discipline and may 
result in removal on the first offense. For performance-related issues, see References 
(g) and (s). 

e. Seek advice and assistance from a Human Development (HD) Employee 
Relations (ER) Specialist who will coordinate with the Special Activities Staff (SAS) and 
OGC before initiating an informal or formal action. 

f. Consider the information and factors described in Enclosures 3-9 and initiate a 
disciplinary or adverse action as appropriate. 

g. Refer any serious disciplinary or adverse actions over 5 days' suspension up to 
removal through the SAS to the Personnel Evaluation Board (PEB). 

h. Refer employees to the Employee Assistance Program (EAP) when appropriate. 

2. HD, ER Specialist. 

a. Assist supervisors and managers in determining appropriate penalties and in 
preparing and coordinating all actions. 

b. Provide regulatory and procedural advice to employees regarding employee 
rights. 
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c. In coordination with SAS, OGC, and if applicable, the PEB, ensure that an agency 
review for the proposed action is consistent with applicable laws, regulations, policies, 
procedural requirements, and the Table of Offenses and Penalties (Enclosures 3-9). 

d. Prepare written disciplinary and adverse action letters in coordination with SAS 
and OGC. 

e. Send final signed copies of all disciplinary and adverse action letters to the SAS 
for recordkeeping. 

f. When requested by management, attend meetings where written disciplinary or 
adverse actions are presented to an employee. 

3. Chief, HD SAS. 

a. Serves as Executive Secretary to the PEB. 

b. Provides employees and managers with advice and guidance regarding potential 
disciplinary or adverse actions, thereby facilitating early management intervention and 
prospects for timely remedies. 

c. Reviews, advises, and provides guidance on all informal and formal employ,ee 
disciplinary and adverse actions to help ensure fair and consistent application of these 
actions. 

d. Forwards serious cases with recommended discipline of more than 5 days' 
suspension up to removal to PEB for review, discussion, and decision. 

e. Maintains and retains final copies of all informal and formal disciplinary actions as 
the official agency copy and places them in the employee relations file and Official 
Personnel Folder (OPF) as hard and soft copies, according to the NGA records 
schedule (Reference (y)). 

f. Provides a copy of any final letters of reprimand and decision letters for 
suspensions up to removals to the Personnel Security Division (SISP). 

4. PEB. 

a. Provide whole person review from an agency perspective to help ensure 
accuracy, fairness, effectiveness, and timeliness of disciplinary and adverse actions for 
cases presented to the PEB. 

b. Provide a consistent, centralized approach for disciplinary and adverse actions. 

c. Make recommendations on serious disciplinary and adverse action cases to 
higher level. 
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d. Enhance collaboration opportunities between HD, SI, and other respective offices. 

e. Ensure that NGA Component leadership is aware of serious disciplinary and 
adverse action cases within his/her NGA Component. 

f. Serve as the primary forum for agency review, discussion, and decision of serious 
employee misconduct or failure to improve performance to at least the minimally 
successful level following an Opportunity to Improve (OIP) that may result in over 5 
days' suspension up to removal. 

g. The PEB Chair shall: 

(1) Review matters that present cause for significant concern regarding an 
employee's misconduct or continued unacceptable performance. The Chair will convene 
a PEB meeting, in person or virtually, to conduct this review. 

(2) Refer security-related matters for review to the Chair, Personnel Security 
Board (PSB). 

(3) Serve as the Proposing Official for disciplinary or adverse actions for serious 
cases. 

(4) Review and approve all PEB meeting agendas, minutes, and documented 
outcomes. 

h. PEB members will provide advice and assistance to the PEB Chair by analyzing 
and evaluating case information and relevant documentation including, but not limited to, 
employment record, performance appraisals (3 years), work history, and previous and 
current informal and formal disciplinary or adverse actions. 

i. PEB membership. If a member or advisor is unable to attend a PEB meeting, any 
substitutions must be approved by the PEB Chair. 

(1) PEB Chair - Deputy Director, HD (DD/HD) 

(2) Deputy Director, Security and Installations (DD/SI) 

(3) Senior-level executive in the employee's chain-of-command 

(4) Advisory members - The following members will serve in an advisory capacity 
to provide the PEB Chair and members with specific facts and information. The PEB 
advisors will attend meetings at the r,equest of the PEB Chair. 

(a) Deputy, OGC 
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(b) Chief, Personnel Security, Office of Security (SISP) 

(c) Employee's first-line supervisor 

(d) Director or Deputy Director, IG 

(e) Director or Deputy Director, Office of Diversity Management and Equal 
Employment Opportunity (ODE) 

(f) Applicable Career Service Head only. This may not be delegated any 
further. 

5.0GC. 

a. Advises supervisors, HD ER Specialists, SAS, and PEB on tile legal sufficiency of 
proposed disciplinary and adverse actions to include a review of all documents 
prepared when disciplining an employee. 

b. Will not present cases (to include serious cases) involving OGC attorneys to the 
PEB IAW References (h) and U). 

c. The Deputy GC will serve as the Proposing Official to propose disciplinary or 
adverse action for an OGC attorney. The GC will serve as the Deciding Official to make 
the final determination on disciplinary or adverse action for an OGC attorney. The GC 
may delegate the authority to serve as the Proposing Official to first-line supervisors and, 
in such cases, may delegate the authority to serve as the Deciding Official to the Deputy 
GC. 

6. Inspector General (IG). 

a. Investigates reported and referred cases IAW References (m) and (ae). 

b. Forwards all reports developing evidence of misconduct or potential misconduct 
by civilian employees to the HD SAS for review and potential action. 

c. Conducts a review to determine whether a Personnel Action violated Reference (d) 
in regards to a protected whistleblower and may recommend that the agency take 
specific corrective actiion to return the employee, as nearly as practical and reasonable, 
to the position that the employee would have held had the reprisal not occurred. The 
D/NGA shall carefully consider the findings and actions recommended by the NGA IG in 
accordance with Reference (i). To the extent authorized by the law, HD will make the 
corrective action. 

d. Serves as the Deciding Official to make the final determination on disciplinary or 
adverse action for an OIG employee. Per References (a) and U), for serious cases 
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involving OIG employees, the PEB Chair will serve as the Proposing Official to propose 
disciplinary or adverse action for an OIG employee. 

7. For DISL trial period employees, see Reference (ac). 

8. NGA Employees. 

a. Conduct themselves, both on and off duty, in a manner that does not reflect 
adversely on NGA or impact the efficiency of the service. Comply with the standards of 
conduct in Reference (w) and professional relationships in References (n). 

b. Acquaint themselves with the Table of Offenses and Penalties (Enclosure 8). If in 
doubt of the existence or meaning of an established rule or offense, seek guidance from 
a supervisor or HD ER Specialist. 

c. Acknowledge in writing any disciplinary or adverse action documentation given to 
them by an issuing supervisor or management official. An employee's failure to sign an 
acknowledgement does not invalidate the contents of the disciplinary or adverse action 
documentation. However, the supervisor or management official is required to 
document that the employee was provided the disciplinary or adverse action 
documentation and provide the reason the employee's signature was not obtained. 

d. Notify the OIG about all conduct that appears to be a violation of federal law; 
illegal intelligence collection; or fraud, waste, or abuse of government resources. 
(Reference (m)) 

e. Notify SISP of any information with a potentially serious significance regarding 
themselves or other persons who have been granted access to classified information 
per Reference (I). 
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ENCLOSURE 3 

PROCEDURES 

1. A supervisor or management official who discovers or develops information that 
presents cause for serious concern about an NGA employee's misconduct or failure to 
improve performance to at least the minimally successful level following an OIP shall 
promptly refer the matter to the PEB Chair through his/her Office-level management 
and the SAS. 

2. When a disciplinary or adverse action is based on scientific testing results, such as 
findings of a positive, adulterated, or substituted illegal drug test specimen, and has met 
the criteria of the Mandatory Federal Drug Testing Guidelines, there will be no deviation 
from proposed penaltiies described in Enclosure 8. (Reference (o)) 

3. Letter of Requirement. The letter of requirement is written counseling, issued to the 
employee, which places specific requirements on the employee for a specified period. It 
is commonly used when imposing restrictions on the approval and use of sick leave or 
unplanned annual leave, but it may be used for other reasons. The HD ER Specialist 
will coordinate with the SAS and draft the letter of requirement with the following 
information: 

a. The reason for issuance. 

b. The specific requirements that the employee must meet and consequences of 
non-compliance including possible diisciplinary or adverse action for failing to meet the 
requirements. 

c. The length of time the requirements will remain in place. 

d. The fact that the letter is not a disciplinary action and will not be included in the 
OPF. 

4. Informal Discipline. 

a. Oral Admonishment. An oral admonishment is the least severe disciplinary action 
and consists of a discussion between a supervisor and an employee. It does not 
require SAS review and is not recorded in the employee's OPF. When issuing an oral 
admonishment, the supervisor: 

(1) Brings the unacceptable behavior to the employee's attention. 

(2) Informs the employee that he or she is being admonished. 

(3) Explains to the employee what is expected of him or her. 
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(4) Explains that further disciplinary or adverse action may result if the 
employee's improper behavior continues. 

(5) Explains the admonishment is neither grievable under the Administrative 
Grievance System (AGS) nor appealable. 

Note: Please contact HD ER Specialist for guidance. Although an oral admonishment is 
not recorded in the employee's OPF, the supervisor should document the facts, issues, 
and circumstances of the admonishment through a Memorandum for Record and 
maintain in the supervisory file for 6 months, in accordance with the NGA Records 
Schedule (Reference (y)). 

b. Letter of Caution. The letter of caution is an informal disciplinary action that serves 
as a warning to the employee that continued misconduct may lead to more serious, 
formal disciplinary actions. It is not counted as a prior offense in determining a penalty 
but may be an aggravating factor in determining the remedy should misconduct occur 
again. The HD ER Specialist will coordinate with the SAS and draft the letter. The 
supervisor normally signs and issues the letter to the employee, which outlines the 
inappropriate behavior and: 

(1) Explains that the letter of caution is not grievable under AGS. 

(2) Requires signature acknowledgement from the employee. If the employee 
refuses to sign, the supervisor will annotate the date and time that the employee was 
provided a copy of the letter. 

(3) Explains that the letter is not recorded in the employee's OPF but that the 
supervisor keeps a copy in the supervisory file for 6 months, in accordance with the 
NGA Records Schedule (Reference (y)). If the employee is reassigned to a new 
supervisor within that 6-month period, the letter will be forwarded to the new supe1rvisor. 

5. Formal Discipline. 

a. Formal discipline is a more serious disciplinary action and may require specific 
documentation using a Personnel Action Request, the Standard Form (SF-50), 
"Notification of Personnel Action." The SF-50 documents the disciplinary or adverse 
action and is placed in the employee's OPF and becomes a permanent part of the 
employee's official employment history with the exception of the letter of reprimand as 
noted below. A supervisor or management official should ensure the action is fully 
justified by conducting a thorough investigation to determine and document relevant 
facts and circumstances. 

b. Letter of Reprimand. The HD ER Specialist will coordinate with the SAS and draft 
the letter. Issued by the supervisor (or other authorized management official), the letter 
describes the specific, unacceptable behavior and may list the corrective measures to 
be taken. The SAS retains a copy of the letter in the employee relations file and the 
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employee's OPF concurrently. The letter remains in the OPF for a period of not less 
than 1 year, but no more than 2 years. During this period, tThe letter can be counted as 
a prior offense for determining a remedy if misconduct occurs again. A letter of 
reprimand is grievable under AGS. 

c. Suspension. Reduction in band or pay, or Removal. The SAS reviews and 
recommends either Path 1 or Path 2: 

(1) Path 1 (Non-PEB cases) - Enclosures 4 and 5 - Disciplinary actions for 
suspension of 5 days or less to include Letters of Caution and Letters of Requirement. 

(2) Path 2 (PEB cases) - Enclosures 4 and 6 - Serious disciplinary or adverse 
actions that include more than 5 days suspension, reduction in band, or pay up to 
removals. 

(3) Suspension is the placement of an employee, after exhausting all existing 
procedural rights pursuant to NGA policies and procedures, in a temporary non-pay 
and non-duty status for disciplinary or adverse action reasons. In determining the 
length of a suspension, supervisors or managers should count calendar days, not work 
days. A day of suspension is equivalent to 8 hours. Suspensions should normally 
begin on the 1st regularly scheduled day of the pay period, be taken over consecutive 
days, and should not be taken over a holiday. The needs of the Agency and office 
should be considered in scheduling suspensions. A personnel action must be prepared 
for each suspension and the return to duty. A suspension precludes the employee 
from working at NGA, even in a volunteer status. 

d. Indefinite Suspension. Enclosure 9 for detailed procedures. 

e. Enforced Leave. HD and OGC, in coordination from the SAS and PEB if 
applicable, will collaborate and issue a decision regarding the use of enforced leave on 
a case-by-case basis considering all applicable laws, regulations, and agency policies. 

f. Unacceptable Performance. The requirements stated in Reference (g) must be 
followed, including completion of an OIP, before initiating an adverse action for 
unacceptable performance. Employees should be given information regarding the 
agency's Reasonable Accommodatiion Program (Reference (p)), if there is reason to 
believe that the employee may have a medical or mental condition that may impact an 
employee's ability to perform the essential functions of his or her position. 

6. Employees' Rights of Redress. 

a. Employees who are suspended for more than 14 days, reduced in band or pay, 
placed on indefinite suspension, furloughed for 30 days or less, or terminated may 
appeal those actions to the Merit Systems Protection Board (MSPB) only if the 
employees are: 
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(1) Veteran Preference eligibles who have completed 1 year of current 
continuous service in the same or similar positions at NGA or transferred in from 
another federal agency, or 

(2) Covered by 10 U.S.C. 1612(b), Reference (c). Employees are covered by this 
citation if: 

i. They were converted from the former Defense Mapping Agency to the 
National Imagery and Mapping Agency (NIMA) at NIMA standup on 1 October 1996, or 

ii. They and their positions in an agency other than a DoD intelligence 
component were converted to NIMA/NGA on or after 1 October 1996, and the 
employees were entitled to MSPB adverse action appeal rights prior to his/her transfer, 
and the employees continued his/her NIMA/NGA employment without a break in 
service. 

b. Employees who fall within the coverage of paragraph 6.a. may elect to file an 
administrative grievance or adverse action appeal, if applicable, instead of an MSPB 
appeal. 

c. Employees who do not fall within the coverage of paragraph 6.a. should refer to 
References (k) and (ad) for guidance on the administrative grievance or adverse action 
appeal processes. 

7. Due Process. 

a. An employee serving a DCIPS trial period is given limited due process for 
disciplinary and adverse actions during his/her trial period. The limited due process 
consists of providing the employee written notice of the action to take place and the 
reason for the action. Standard due process (detailed statement of charges, right to 
reply, right to review supporting documentation, and notice period) for any type of 
suspension or termination is not required for trial-period employees. A trial-period 
employee may not administratively grieve a termination action. 

b. Veteran Preference-eligible employees who have completed 1 year of current, 
continuous service in the same or similar positions (at NGA or previous agency), without 
a break in service, are entitled to standard due process. 

c. All other employees are entitled to standard due process upon completion of 
his/her DCIPS 2-year trial period. 

8. Right to Representation. The employee has a right to representation of his or her 
choosing. Legal costs are the responsibility of the employee. However, the choice may 
be denied if it results in a conflict of interest or conflicts with security or mission 
requirements. For example, the employee's supervisor normally cannot represent the 
employee. Also, HD, OGC, OIG, and ODE employees are normally excluded from 
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serving as employee representatives. If the choice is denied, the employee is permitted 
to make another choice. 

9. Special Termination Authority. The Secretary of Defense may terminate the 
employment of any employee in a defense intelligence position under special guidance 
outlined in Reference (b). 
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ENCLOSURE 4 

PROCESS FLOW FOR FORMAL DISCIPLINARY OR ADVERSE ACTIONS 
SASANDPEBPROCESS 

Process Responsible Party 
Initiates discipline or Supervisor or management official 
adverse actions 

Provides advice and HID Employee Relations (ER) Specialist and SAS 
assistance to supervisor 

Path 1 (Non-PEB cases) - Path 2 (PEB cases)-Proposed serious 
Proposed disciplinary actions 5 discipline or adverse actions more than 

days or less suspension (to 5 days suspension up to removal 
include bet:teFS sf Ga~tiaR aREl 

Letters of Reprimand) 
Agency review of proposed SAS SAS and PEB 
discipline decisions 
Prepares disciplinary HD ER Specialist with supervisor HD ER Specialist with SAS 
documentation 

Proposing Official Supervisor or manager PEB Chair (HD Deputy Director) 
who initiated action 

(normally 1st level supervisor) 
Deciding Official Supervisor or manager HD Director 

one level above 
Proposing Official 

(normally 2nd level supervisor) 

Agency Grievances/Appeals Administrative Grievance System Administrative Grievance System 
(Reference [k]) = Supervisor or manager (6-14 days suspension) for performance 

one level above or misconduct= 
Deciding Official One of the following three personnel: Deputy 

(normally 3rd level supervisor) Executive Director, Associate Director for Support, 
or Associate Director for Operations as determined 

by the grievance subject. 
Adverse Action Ao~eal 

(15 days suspension-removal) for 
performance or misconduct= Executive 

Director 
17 (Employee's NGA Component Director, 

I INCi AC::~IFIEn OGC and HD advisors) 
·---'"'::::I , .... , ·- . - ·- ,vv ,v --- ·- ·- --·· • - ·-- .vv. V - '" -··- -· lr--;::i- ...,,,_ VI V 
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ENCLOSURE 5 

PATH 1 (NON-PEB CASES)- DISCIPLINARY ACTIONS FOR 
SUSPENSIONS OF 5 DAYS OR LESS 

1. The supervisor or management official seeks advice and assistance from an HD ER 
Specialist who will coordinate with the SAS and OGC before initiating an informal or 
formal action. 

2. The HD ER Speciallist collaborates with the SAS to ensure the disciplinary or 
adverse action proposed is consistent across the agency based upon historical cases 
and offenses. 

3. Security-related issues are referred back to the Office of Security (SIS), which will 
assess and forward to PSB as necessary. 

4. Following SAS and OGC collaboration, the employee's supervisor or a manager in 
the employee's chain-of-command (as Proposing Official) signs and issues the bettef 
of Caution Letter of Reprimand, or the proposal letter (for suspensions of 5 days or 
less) to the employee. 

5. All proposal letters must include the following statements and information: 

a. The proposed action, supporting reasons, and factors considered in determining 
the proposed action. 

b. The employee's opportunity to reply orally or in writing within 10 days. However, 
extenuating circumstances may allow for an extension. 

c. The name and contact information of the deciding official to which the employee's 
response should be diirected. 

d. The employee's right to review the materials substantiating or supporting the 
proposal and how to request or obtain these materials. 

e. The employee's right to representation. 

f. The employee's duty status during the notice period. 

6. The second-level supervisor or a manager in the employee's chain-of-command, who 
is at least one level above the Proposing Official, considers any response submitted by 
the employee and makes the final decision as Deciding Official. The Deciding Official 
signs and issues the decision letter to the employee on or before the effective date of 
the suspension. If the employee is in a non-duty status, the decision letter should be 
mailed to the employee by both regullar mail and overnight delivery service or certified 
mail, with a return receipt requesting signature. 

18 
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7. All final written deciision letters must include the following statements and information: 

a. Whether the employee replied to the proposal letter. 

b. What consideration was given to the employee's reply. 

c. The disciplinary or adverse action, if any, that was decided upon, the reasons for 
that decision, and the effective date of the action. 

d. The employee's right to file a grievance through the AGS or an Equal Employment 
Opportunity complaint and the time limits for doing so. 

8. The Chief, SAS, provides a copy of any final letters of reprimand and decision letters 
for suspensions to SISP. 
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ENCLOSURE 6 

PATH 2 (PEB CASES)- SERIOUS DISCIPLINARY OR ADVERSE ACTIONIS 

1. The supervisor or management official seeks advice and assistance from an HD ER 
Specialist, who will coordinate with the SAS and OGC before initiating an informal or 
formal action. 

2. The HD ER Speciallist collaborates with the SAS to ensure the disciplinary or adverse 
action proposed is consistent across the agency based upon historical cases and 
offenses. 

3. The SAS considers whether the serious case meets the threshold of more than 5 
days' suspension up to removal and forwards to the PEB Chair for a PEB agency board 
review and discussion. 

4. The PEB meets upon a SAS referral. All PEB meetings shall be convened in person 
or conducted virtually at the discretion of the PEB Chair. 

5. The PEB members and advisors review the case and provide advice and assistance 
to the PEB Chair. The PEB Chair, DD/HD, as the Proposing Official, will make the final 
determination to propose a written disciplinary or adverse action to the employee. 
Security related issues are referred to the PSB for review and action. 

6. If the adverse action is for a reduction in pay and/or band, the PEB will follow 
procedures established in Reference (e). 

7. All proposal letters (with the exception of letters of caution or letters of reprimand 
resulting from the PEB) will serve as the advance notice of proposed action to the 
employee and must include the following statements: 

a. The proposed action, supporting reasons, and factors considered in determining 
the proposed action. 

b. The employee's opportunity to reply orally or in writing within 10 days. However, 
extenuating circumstances may allow for an extension. 

c. The name and contact information of the Deciding Official, D/HD, to which the 
employee's response should be directed. 

d. The employee's right to review the materials substantiating or supporting relied 
upon by the PEB to support the proposal and how to request or obtain these materials. 

e. The employee's right to representation. 

f. The employee's duty status during the notice period. 
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8. D/HD will consider any response submitted by the employee and make the final 
decision as Deciding Official. The Deciding Official will sign, and the Deciding Official or 
Chief, SAS, will issue the decision letter to the employee on or before the effective date 
of the suspension. If the employee is on a non-duty status, the decision letter should be 
mailed to the employee by both regullar mail and overnight delivery service or certified 
mail with a return receipt requesting signature. 

a. The effective dates for the final decisions are: 

(1) For disciplinary cases (less than 14 days' suspension), the decision can be 
effected after the employee's reply period and a final decision has been reached. 

(2) For adverse action cases (more than 14 days' suspension, removal, reduction 
in band or pay), the decision cannot be effected until the 31st day from the day the 
employee received the proposal letter unless 8.b. is applicable. 

b. If the agency has reasonable belief that the employee has committed a crime for 
which a sentence of imprisonment may be imposed, the decision may be effected with a 
7-day advance notice period. This crime provision may be imposed even in the absence 
of judicial action. 

9. All decision letters must include the following statements and information: 

a. Whether the employee replied to the proposal letter. 

b. What consideration was given to the employee's reply. 

c. The disciplinary or adverse action, if any, that was decided upon, the reasons for 
that decision, and the effective date of the action. 

d. The employee's right to file a grievance, adverse action appeal, Equal 
Employment Opportunity complaint, or MSPB appeal. 

10. The D/HD will sign the written notice of action (decision letter) for trial period 
employees. 

11. Decisions made through the PEB process on disciplinary or adverse action cases 
will be properly documented and maintained in accordance with the NGA Records 
Schedule in Reference (y). The PEB Chair will approve all PEB meeting agendas, 
minutes, and documented outcomes. 

12. The Chief, SAS, provides a copy of any final decision letter (suspensions through 
removals) from the PEB to SISP. 
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TABLE 1 - SELECTING PENALTIES 
INTERRELATIONSHIPS OF KEY FACTORS 

NGAM 1455.1 

Supervisors, management officials, SAS, and PEB will use Table 1 when considering 
appropriate penalties. This guide shows the interrelationships of the key factors in the 
penalty selection process, but it neither establishes additional procedural requirements 
for particular offenses nor automatically sets penalties, unless Table 2 specifies that it is 
mandatory an employee receives a proposed removal letter. The factors should be 
considered in the order shown. Information on how a basic penalty was derived and on 
how favorable elements (mitigating factors) were considered should be maintained. 
These may be included in the proposal or decision letters and must be available for 
subsequent use in hearings or other reviews of actions taken. Unfavorable elements 
(aggravating factors) must be expressly included in the proposal letter. 

Step 1 Step 2 Step 3 Step 4 
Identify the basic Identify favorable Identify Determine the 
offense and penalty as elements (mitigating unfavorable appropriate 
found in Table 2~ factors). elements penalty. 

(aggravating 
factors). 

The basic penalty is Favorable elements Unfavorable The penalty 
the one that would be are considerations elements are assessed 
used if there were no that support the considerations results from 
other considerations. It imposition of less that support more weighing 
is based on: severe penalties. severe action favorable and 

Included are: than is usually unfavorable 
a. Offense taken. Included factors in 

a. Situation are: relationship to 
(1) Character the offense. 
(2) Seriousness (1) Possibility of a. Past 
(3) Consequences genuine disciplinary a. The 
(4) Relation to misunderstanding actions that may proposed 
employee's duties, (2) Enticements or be used as penalty is 
position, and provocations evidence of prior based on 
responsibilities (3) Culpability of offenses information 

others available at the 
b. Rehabilitative (4) Mitigating b. Combination of time of initiation 
potential of penalty. circumstances offenses of the action 

and is 
c. Employee b. Employee c. Series of specifically 
willfulness (intentional, (1) Length of offenses stated in the 
technical, inadvertent, service proposal letter. 
committed maliciously (2) Quality of work d. Nature of other 
or for gain, or was history offenses b. The penalty 
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frequently repeated). (3) Personal decided upon is 
reputation e. Recency of based on all 

d. Nature of the (4) Past other offenses available 
employee's position contributions information, 
Uob level, type of (5) Record of including the 
employment, including cooperativeness employee's 
supervisory or (6) Record of reply to the 
fiduciary role, contact achievements proposal letter. 
with public, The penalty 
prominence of the decided upon 
position, personnel and the 
carrying a weapon, effective date 
etc.). are stated iin the 

decision letter. 
e. Notoriety of the 
offense or its impact 
upon the reputation of 
the agency. 
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ENCLOSURE 8 

TABLE 2 - TABLE OF OFFENSES AND PENAL TIES 

Table of Offenses and Penalties provides a range of discretionary penalties for supervisors, management officials, 
SAS, and the PEB to use in administering discipline to employees for particular offenses. The table is not intended • 
·er every type of offense or nature of offense. Penalties for offenses not listed should be consistent with listed offens 
:omparable gravity. 

recommended penalties listed in this table are a guide with the exception of those penalties listed as "mandatory." 

Pleading Number: 2023013618 
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Jffense Category 
~ttendance-
lated Offenses 

• excessive Absence 
hout leave 
VOL), removal may 
used when AWOL 
tus exceeds 5 
·kdays. The 
ployee's 
>lanation must be 
1sidered. 

3reach of Safety 

UNCLASSIFIED 

Nature of Offense First Offense 
a. Delay in reporting at a. Oral admonishment 
scheduled starting time, up to letter of 
returning from lunch or reprimand 
break periods, and returning 
after leaving work station on 
official business. 

b. Any absence from the b. Letter of caution up 
regularly scheduled tour of to 5-day suspension 
duty that has not been 
authorized and/or for which 
pay must be denied or any 
absence from management 
directed additional hours of 
duty (unauthorized 
absence). Includes leaving 
worksite without permission. 

c. Failure to follow c. Oral admonishment 
established leave up to 1-day suspension 
procedures. 
a. Acts that put personnel or a. Letter of reprimand 
property in imminent up to removal 
danqer. 
b. Failure to report injury or b. Oral admonishment 
accidents involving up to letter of 
managers, self, or reprimand 
coworkers. 

25 
UNCLASSIFIED 

NGAM 145 

Second Offense Third Offem 
a. Letter of a. 3-day 
reprimand up to 5- suspension uI 
day suspension removal 

b. 1-day suspension b. 5-day 
up to 14-day suspension uI 
suspension removal 

c. Letter of c. 5-day 
reprimand up to 1- suspension uI 
day suspension removal 
a. 30-day a. Removal 
suspension up to 
removal 
b. Letter of b. 1-day 
reprimand up to 1- suspension uI 
day suspension removal 
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::>ffense CateQory 
3reach of Security 
iferences (I), (t), and 
I 

UNCLASSIFIED 

Nature of Offense First Offense 
a. Security incident that a. Oral admonishment 
does not constitute a up to letter of 
violation. Such an incident is reprimand. (Counseling 
identified as an "infraction" is usually appropriate. 
or as a "Practice Dangerous Disciplinary action is 
to Security (PDS)" (e.g., usually appropriate 
failure to follow agency only for one or more 
regulations in marking and additional infractions or 
handling classified PDSs that occur within 
information and material). a period and warrant 

some kind of action to 
correct behavior). 

b. Security violation. The b. Letter of reprimand 
severity of the penalty is up to removal 
based on the employee's 
intent (knowing, willful, or 
negligent), damage to U.S. 
interests, and compromise 
(unauthorized disclosure of 
classified information). 

c. Failure to carry or show c. Oral admonishment 
proper identification on NGA up to removal 
premises. 

d. Selling classified d. Mandatory an 
information. employee receives a 

proposed removal 
letter. 
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Second Offense Third Offem 
a. Letter of a. 3-day to 10 
reprimand up to 5- day suspensic 
dlay suspension 

b. 1-day suspension b. 15-day 
up to removal suspension u I 

removal 

c. Letter of c. 3-day 
reprimand up to suspension u 1 
removal removal 
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::>ffense CateQory Nature of Offense First Offense Second Offense Third Offem 
3reach of Security e. Knowingly or willfully e. 30-day suspension e. Removal 
ntinued) causing the compromise of up to removal 

classified information by 
transmitting that information 
to unauthorized persons. 

f. Refusal to submit security f. Mandatory an 
documents. employee receives a 

proposed removal 
letter. 

g. Intentional false and g. Mandatory an 
material statements on employee receives a 
personnel security proposed removal 
documents or during a letter. 
security interview. 

3reach of Privacy 1 a. Performing an activity that a. Letter of reprimand b. Letter of b. Letter of 
)) results in a privacy breach. up to removal reprimand up to reprimand up 

removal removal 
b. Displaying a pattern of b. Letter of reprimand b. Letter of b. Letter of 
behavior that demonstrates up to removal reprimand up to reprimand up 
a disregard for applicable removal removal 
privacy policies. 

c. Completing or attempting c. 30-day suspension c. 30-day c. 30-day 
to complete an action that up to removal suspension up to suspension u 1 
knowingly would result in a removal removal 
privacy breach. 

:iach is defined as "an actual event involving an individual gaining unauthorized access to personally identifiable information and using it for 
uthorized purposes." 

Pleading Number: 2023013618 
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::>ffense CateQory 
:omputer Misuse 
iferences (z) and 
)) 

UNCLASSIFIED 

Nature of Offense First Offense 
a. lntentionallly using a. Letter of caution up 
Government property for to 10-day suspension 
personal gain. 

b. Deliberately using NGA- b. 5-day suspension up 
sponsored computer to removal 
equipment to access, 
download, copy, send, or 
store pornographic or 
sexually expliicit sites, 
images, or materials. 

c. Unauthorized or c. Oral admonishment 
excessive use of duty time up to letter of 
accessing websites or e- reprimand 
mail not related to the 
employee's duties. 

d. Disseminating, d. Letter of caution up 
downloading, or accessing to 5-day suspension 
inappropriate, offensive or 
unauthorized material from 
a website or e-mail source. 

e. Dispatching unauthorized e. Letter of reprimand 
official comments on behalf up to 10-day 
of NGA to any website or suspension 
fraudulently representing 
oneself as an authorized 
NGA spokesperson. 

28 
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Second Offense Third Offem 
a. 5-day suspension a. Removal 
up to 30-day 
suspension 

b. Removal 

c. Letter of c. 15-day 
reprimand up to 14- suspension uI 
day suspension removal 

di. 1-day suspension d. 15-day 
up to removal suspension uI 

removal 

e. 5-day suspension e. Removal 
up to removal 
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:::onduct 
becoming a 
:teral Employee 
:ludes violation of 
Jeral Administrative 
es, Executive 
Jers, and NGA 
tructions, Manuals, 
J other agency 
ulations; and other 
1duct prejudicial to 
government) 

UNCLASSIFIED 

a. Failure to follow agency a. Oral admonishment 
policies and procedures, up to removal 
e.g., time and attendance. 

b. Unprofessional a. Oral admonishment 
relationships that impede th,e up to removal 
efficiency of the Agency or 
adversely affect mission 
performance (see Reference 
m). 

c. Immoral, indecent, or c. Letter of reprimand 
disgraceful conduct up to removal 
displayed by an employee. 

d. Damage to another d. Letter of caution up 
employee's personal to 2-day suspension 
property on a Government 
facility. 

e. Solicitation or acceptance e. 5-day suspension 
of anything of monetary up to removal 
value from a person who is 
seeking personal or 
professional favors, 
contracts, or other business 
for financial or individual 
qains. 

29 
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a. 1-day suspension a. 5-day 
up to removal suspension u 

removal 

b. 1-day suspension c. 5-day 
up to removal suspension u 

removal 

c. 5-day suspension c. Removal 
up to removal 

d. 1-day suspension d. 10-day 
up to 10-day suspension u 
suspension removal 

e. Removal 
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:onduct 
becoming a 
:Jeral Employee 
ntinued) 

:onstitutional 
Ihts 

UNCLASSIFIED 

f. Off-duty misconduct that f. Letter of reprimand 
adversely affects or impacts up to removal 
the reputation of the 
employee or reflects 
unfavorably on the Federal 
service or NGA. 

g. Employee arrested on g. Indefinite 
charges of a criminal offense Suspension (see 
with maximum penalty Enclosure 9) up to 
greater than 1 year in prison. removal 

h. Sleeping or loafing on the h. (1) Oral 
job, failure to perform admonishment up to 
assigned work letter of reprimand 

h. (1) No endangerment of 
safety 

h. (2) Endangerment of h. (2) 1-day 
safety suspension up to 

removal 
i. Lack of Candor i. Oral admonishment 

up to removal 

Violation of an employee's Letter of reprimand up 
constitutional rights, e.g., to removal 
religious affiliations, freedom 
of speech, and membership 
in associations. 

30 
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f. 15-day f. Removal 
suspension up to 
removal 

g. Mandatory an 
employee receives a 
proposed removal 
letter. 

h. (1) Letter of h. (1) 10-day 
reprimand up to 14- suspension u 
day suspension removal 

h. (2) 10-day h. (2) Remov, 
suspension up to 
removal 
i. 1-day suspension i. 5-day 
up to removal suspension u 

removal 
10-day suspension Removal 
up to removal 
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)iscourtesy, 
;respectful 
nduct, or Creating 
;turbance 

UNCLASSIFIED 

a. Demonstrating and a. Oral admonishment 
displaying acts of rudeness up to letter of 
toward a coworker. reprimand 

b. Insubordination, refusal to b. Letter of reprimand 
obey orders, defiance of up to removal 
authority, disregard of 
directive, impertinence. 

c. Use of insulting, abusive, c. Letter of caution up 
and obscene language and to 3-day suspension 
gestures 
(nondiscriminatory). 

d. Use of insulting, abusive, d. Letter of reprimand 
obscene language or up to 5-day 
gestures to or about a suspension 
supervisor or management 
official. 

e. Consistently creating e. Letter of caution up 
disturbances that cause the to 5-day suspension 
decline of morale and/or 
work production. 

31 
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a. Letter of a. 1-day 
reprimand up to 5- suspension u 
day suspension removal 

b. 1-day suspension b. 14-day 
up to removal suspension u 

removal 

c. Letter of c. 3-day 
reprimand up to 10- suspension u 
day suspension removal 

d. 1-day suspension d. 10-day 
up to 14-day suspension u 
suspension removal 

e. Letter of e. 10-day 
reprimand up to suspension u 
removal removal 
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)iscrimination 
;ed on race, color, 
c, religion, 
1dicaIp, age, 
:ional origin, 
rital status, 
itical affiliations, 
cual orientation 

UNCLASSIFIED 

a. Prohibited discriminatory a. 10-day suspension 
practices in any aspect of up to removal 
hiring or work practices, e.g., 
employment, performance 
appraisal, career 
development, or training. 

b. Prohibited derogatory b. 10-day suspension 
accusations and practices up to removal 
against an employee's race, 
color, religious affiliation, age, 
national origin, sexual 
orientation, gender, or 
physical disability. 

c. Failure to prevent or curtail c. 10-day suspension 
discrimination toward a up to removal 
subordinate when the 
supervisor knew or should 
have known of the 
discrimination. 

d. Display or dissemination of d. Reprimand up to 
inappropriate material, e.g., removal 
crude jokes or cartoons 
related to one or more issue 
in 9.b above. 

32 
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a. 30-day a. Removal 
suspension up to 
removal 

b. 30-day b. Removal 
suspension up to 
removal 

c. 30-day c. Removal 
suspension up to 
removal 

d. 1-day suspension d. 15-day 
up to removal suspension u 

removal 
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)iscrimination 
;ed on race, color, 
c, religion, 
1dicaIp, age, 
:ional origin, 
rital status, 
itical affiliations, 
cual orientation 
ntinued) 

Alcohol Use 

Drug Use 
iference (o)) 

UNCLASSIFIED 

e. Deliberate, intentional, or e. 10-day suspension 
slanderous comments up to removal 
regarding the known or 
unknown sexual orientation 
of a coworker, supervisor, or 
subordinate. 

a. Unauthorized possession a. Letter of reprimand 
of alcohol on NGA premises. up to 5-day 

suspension 
b. Unauthorized use of b. 10-day suspension 
alcohol on NGA premises. up to 30-day 

suspension 
c. Reporting to work c. 1-day suspension up 
impaired by alcohol. to 30-day suspension 

a. Reporting to work a. Mandatory an 
impaired by illegal drugs. employee receives a 

proposed removal 
letter. 

b. Unauthorized possession b. Mandatory an 
or use of illegal drugs or employee receives a 
controlled substances. proposed removal 

letter. 
c. Sale or transfer of drugs c. Mandatory an 
or of a controlled substance. employee receives a 

proposed removal 
letter. 

33 
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e. 30-day e. Removal 
suspension up to 
removal 

a. 5-day suspension a. 14-day 
up to removal suspension u 

removal 
b. 30-day b. Removal 
suspension up to 
removal 
c. 5-day suspension c. 30-day 
up to removal suspension u 

removal 
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False or 
ccurate 
1tements 

UNCLASSIFIED 

d. Positive drug test results d. Mandatory an 
for illegal drugs or controlled employee receives a 
substances without a proposed removal 
prescript ion. letter. 
e. Refusing to take a random e. Mandatory an 
drug test, or tampering with employee receives a 
drug test specimen. proposed removal 

letter. 
a. False statements, a. Letter of reprimand 
inaccuracies, up to removal 
misrepresentation, or fraud in 
entitlements (includes 
falsifying or inaccurately 
reporting information on a 
time card, leave form, travell 
voucher or other document 
pertaining to entitlements). 
b. Inaccuracies, See Reference (ae) for 
misrepresentation or fraud in guidance 
time and attendance time 
cards or leave forms (over a 
12-month period). 

c. Knowingly making false or c. Letter of reprimand 
inaccurate statements up to removal 
against coworkers, 
supervisors, subordinates, or 
Government officials that 
result in harming or 
destroying the reputation, 
authority, or official standing 
of an individual or 
orqanization. 

34 
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a. 5-day suspension a. 30-day 
up to removal suspension u 

removal 

c. 5-day suspension c. 30-day 
up to removal suspension u 

removal 
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False or 
ccurate 
1tements 
ntinued) 

Fighting or 
~ating Disturbance 

UNCLASSIFIED 

d. False or inaccurate d. Letter of reprimand 
statements in electronic or up to removal 
paper documents describing 
qualifications or other 
personal information 
submitted in assignment or 
promotion process (if 
falsification would have 
altered employment decision 
or negatively impacts security 
clearance, removal is 
appropriate for first offense. 

e. Deliberate e. Letter of reprimand 
misrepresentation of up to removal 
material facts, inaccuracies, 
concealment, willfully and 
knowingly withholding of a 
material fact (includes 
perjury, making false sworn 
statements, and knowingly 
making material false 
statements to a supervisor).. 

a. Creating a disturbance a. Oral admonishment 
impacting morale or up to 5-day 
production. suspension 

b. Threatening or attempting b. Oral admonishment 
to inflict bodily harm with or up to 5-day 
without bodily contact. suspension 

35 
UNCLASSIFIED 
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d. 14-day d. 30-day 
suspension up to suspension u 
removal removal 

e. 15-day e. Removal 
suspension up to 
removal 

a. Letter of a. 10-day 
reprimand up to suspension u 
removal removal 

b. Letter of b. 10-day 
reprimand up to suspension u 
10-day suspension removal 
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Fighting or 
~ating Disturbance 
ntinued) 

Gambling 

Indebtedness 

Job Actions 

UNCLASSIFIED 

c. Hitting, pushing, or other c. Letter of reprimand 
acts that do not result in up to 
bodily injury. 30-day suspension 

d. Hitting, pushing, or other d. 14-day suspension 
acts that result in bodily up to removal 
injury. 

e. Threatening or attempting e. 30-day suspension 
to inflict bodily harm on a up to removal 
supervisor. 

Promotion of or gambling on Oral admonishment up 
NGA premises, including the to letter of reprimand 
promotion of or participation 
in professional, collegiate, 
private, or office-wide sports 
pools or lotteries. The only 
exception is lottery tickets 
sold at NCE as authorized 
by the Agency. 

Intentionally failing to honor Oral admonishment up 
valid personal debts to 5-day suspension 
(includes alimony and child 
support payments). 

Participating in or promoting Mandatory an 
strikes, sick-outs, or any employee receives a 
actions that cause proposed removal 
termination or slowing of letter. 
work or production. 

36 
UNCLASSIFIED 

NGAM 145 

c. 15-day c. Removal 
suspension up to 
removal 

d. Removal 

e. Removal 

Letter of reprimand 3-day 
up to 5-day suspension u 
suspension removal 

Letter of reprimand 5-day 
up to 14-day suspension u 
suspension removal 
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Misappropriations 

Misuse of 
vernment Property 
!nalty depends on 
Je of property or 
aunt of employee 
e involved and, 
;ition held by the 
mder, which may 
tate a higher 
ndard of conduct) 

UNCLASSIFIED 

a. Directing or rendering a. Letter of reprimand 
services that are not covered up to removal 
by appropriations. 

b. Performing services for b. Removal 
personal financial gain (i.e., 
receiving personal payment 
for editing a coworker's 
resume while on duty). 

c. Intentional failure to c. Removal 
deposit or repay Treasury 
funds for salary 
overpayment, travel 
advances, or tuition 
assistance. 

d. Embezzlement of d. Removal 
Government funds for 
personal gain or use. 

a. Intentional loss of or a. Letter of reprimand 
damage to Government up to removal 
property, vehicles, records, 
or informational databases. 

b. Unauthorized use of b. Letter of reprimand 
Government property for up to removal 
unofficial or personal 
purposes. 

37 
UNCLASSIFIED 

NGAM 145 

a. Mandatory an 
employee receives a 
proposed removal 
letter. 

a. Mandatory an 
employee receives a 
proposed removal 
letter. 

b. 5-day suspension b. Removal 
up to removal 
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Misuse of 
vernment Property 
ntinued) 

Partisan Political 
iliations 

Refusal to Testify, 
3rference or 
struction of 
,timony or 
estigations 

UNCLASSIFIED 

c. Misuse of Government c. Oral admonishment 
credentials. up to 1-day 

suspension 
d. Reckless driving of d. Letter of reprimand 
Government motor vehicles up to removal 
and reckless use of property. 

e. Willfully using or e. Mandatory an 
authorizing the use of a employee receives a 
Government passenger 30-day suspension up 
motor vehicle or aircraft for to removal proposal 
other than official purposes. letter. 

a. Violation of prohibition a. Letter of reprimand 
against campaigning for or up to removal 
influencing partisan 
elections. 

b. Violation of prohibition b. Letter of reprimand 
against soliciting partisan up to removal 
political contributions. 

a. Refusal to testify or a. 1-day suspension 
cooperate in an authorized up to removal 
inquiry or investigation. 

b. Attempting to influence or b. 10-day suspension 
to alter testimony of up to removal 
witnesses or participants. 

c. Attempting to impede c. 10-day suspension 
investigation or to influence up to removal 
investiqatinq officials. 

38 
UNCLASSIFIED 

NGAM 145 

c. Letter of c. 10-day 
reprimand up to suspension u 
14-day suspension removal 
d. 10-day d. 30-day 
suspension up to suspension u 
removal removal 

e. Removal 

a. 15-day a. Removal 
suspension up to 
removal 

b. 15-day b. Removal 
suspension up to 
removal 

a. 10-day a. Removal 
suspension up to 
removal 

b. 30-day b. Removal 
suspension up to 
removal 

c. 30-day c. Removal 
suspension up to 
removal 
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Reprisal 

Sexual 
rassment 

UNCLASSIFIED 

a. Deliberate interference a. 10-day suspension 
with an employee's exercise up to removal 
of his or her right, or reprisal 
against an employee for 
exercising his or her right, to 
grieve, appeal, or file a 
complaint through 
established procedures. 
b. Reprisal against an b. 10-day suspension 
employee for making a up to removal 
Protected Disclosure as 
defined in PPD 19. 
(Reference (d)) 

Influencing, offering to 
influence the career, pay, 
job, or work assignment of 
another person in exchange 
for sexual favors; or 
deliberate or repeated 
physical contacts, 
comments, or gestures of a 
sexual nature. (Reference 
(r)) 

a. Involving a subordinate. a. 10-day suspension 
up to removal 

b. Not involviing a b. Letter of reprimand 
subordinate. up to 

30-day suspension 

39 
UNCLASSIFIED 

NGAM 145 

a. 30-day a. Removal 
suspension up to 
removal 

b. 30-day b. Removal 
suspension up to 
removal 

a. 30-day a. Removal 
suspension up to 
removal 
b. 10-day b. 30-day 
suspension up to suspension u 
removal removal 
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Soliciting and 
cepting Gifts 

Stealing, Theft, or 
authorized 
ssession of 
,perty 

Travel Card 
;use 

UNCLASSIFIED 

a. Soliciting contributions a. 30-day suspension 
from other Government up to removal 
officers, subordinates, or 
coworkers for gifts to present 
to those in official 
supervisory positions within 
NGA and externally. 

b. Accepting gifts or b. 30-day suspension 
presents offered or up to removal 
presented as contributions 
from persons in Government 
receiving less pay. 

Stealing (actual or Letter of reprimand up 
attempted) or unauthorized to removal 
possession of Government 
property or property of 
coworkers or collusion with 
others to commit such acts. 

Misuse of Government- Oral admonishment up 
sponsored travel charge to removal 
card by using the card for 
personal or other 
inappropriate use, including 
cash advances or charges 
when travel is not 
authorized, failure to pay 
charge card bill, or pay in a 
timely manner. 

40 
UNCLASSIFIED 

NGAM 145 

a. Removal 

b. Removal 

30-day suspension Removal 
up to removal 

5-day suspension 10-day 
up to removal suspension u 

removal 
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Purchase Card 
;use 
te: Requires specific 
,arks on the 
·sonnel Action 
~uest 

Violating Traffic 
gulations 

Careless or 
fective 
•rkmanship 

Failure to Meet 
ndition of 
1ployment 

UNCLASSIFIED 

Unauthorized use of or Oral admonishment up 
failure to appropriately to removal 
control use of Government 
purchase charge card as a 
cardholder, or approving 
official responsible for use or 
oversight of the card. 

Reckless driving on NGA Oral admonishment up 
premises, improper to 1-day suspension 
operation or parking of a 
motor vehicle on NGA 
premises. 

a. Where waste or cost is a. Oral admonishment 
not substantial. up to 1-day 

suspension 
b. Where waste or cost is b. Letter of reprimand 
substantial. up to removal 

a. Failure to meet condition a. Mandatory an 
of employment (i.e., maintain employee receives a 
security clearance, proposed removal 
certification, etc.). letter. 

41 
UNCLASSIFIED 

NGAM 145 

14-day suspension 
up to removal 

30-day 
suspension u 
removal 

Letter of reprimand 5-day 
up to 10-day suspension u 
suspension removal 

a. Letter of a. 3-day 
reprimand up to 3- suspension u 
day suspension removal 
b. 14-day b. 30-day 
suspension up to suspension u 
removal removal 
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UNCLASSIFIED 
NGAM 1455.1 

ENCLOSURE 9 

INDEFINITE SUSPENSION 

1. An indefinite suspension is an adverse action and is imposed, like other adverse 
actions, after the appropriate notice period. An indefinite suspension places an 
employee in a temporary status pending investigation, inquiry, or further Agency action. 
The indefinite suspension continues for an indeterminate period of time and ends with 
the conclusion of the pending conditions in the notice of action, which may include the 
completion of subsequent administrative action. An indefinite suspension must not be 
used for misconduct, but is used: 

a. When an agency has reasonable cause to believe an employee has committed a 
crime for which a sentence of imprisonment could be imposed pending the outcome of a 
criminal proceeding; 

b. When an agency has legitimate concerns that an employee's medical condition 
makes his/her continued presence in the workplace dangerous or inappropriate, 
pending a determination that the employee is fit for duty; or 

c. When an agency has suspended an employee's access to classified information. 

2. The Proposing Official (PEB Chair) and the Deciding Official (D/HD) will make the 
final recommendation and decision for each individual case. 

42 
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UNITED STATES OF AMERICA

MERIT SYSTEMS PROTECTION BOARD

CENTRAL REGIONAL OFFICE

CHRIS J. KROENUNG,

Appellant,

v.

DEPARTMENT OF DEFENSE,

Agency.

DOCKET NUMBER

CH-0752-23-0234-I-1

DATE: May 3, 2023

ORDER AND SUMMARY OF STATUS CONFERENCE

On May 2, 2023, I held a status conference with the parties.  The appellant,

an Aeronautical Analyst with the National Geospatial-Intelligence Agency, filed

an  appeal  with  the  Board  challenging  his  removal  for  conduct  unbecoming  a

federal  employee  after  having  failed  to  comply  with  the  agency’s  COVID-19

testing program.  

The  parties  will  engage  in  settlement  discussions  to  determine  whether

resolution  of  the  appeal  is  possible.   Discovery  and  further  deadlines  will  be

stayed pending the parties’ settlement efforts.  

To  monitor  the  parties’  progress,  I  will  hold  a  status  conference  on

May             23      ,             2023      , at  9:00             a.m., CDT.        To join the conference, you must call  1-800-

793-9878, and at the prompt enter Participant Code 1233106  .

FOR THE BOARD:                                                                              /S/  

David R. Lidow

Administrative Judge

Appx214



UNITED STATES OF AMERICA

MERIT SYSTEMS PROTECTION BOARD

CENTRAL REGIONAL OFFICE

CHRIS J. KROENUNG,

Appellant,

v.

DEPARTMENT OF DEFENSE,

Agency.

DOCKET NUMBER

CH-0752-23-0234-I-1

DATE: May 26, 2023

ORDER AND SUMMARY OF STATUS CONFERENCE

On May 23, 2023, I held a status conference with the parties.  The parties

reported that  although they have engaged in preliminary settlement  discussions,

there  has  been  no  agreement  reached  to  date.   I  have  asked  Judge  Kern  of  the

Board’s Central  Regional Office to serve as a mediator for the parties’ ongoing

settlement  discussions.   Judge  Kern  will  contact  the  parties  to  schedule  a

settlement conference.

Discovery  and  further  deadlines  will  be  stayed  pending  the  parties’

settlement  efforts.  To  monitor  the  parties’  progress,  I  will  hold  a  status

conference on  June 12, 2023, at 9:00 a.m.,  CDT  .   To join the conference,  you

must call 1-800-793-9878, and at the prompt enter Participant Code 1233106.

FOR THE BOARD:                                                                 /S/  

David R. Lidow

Administrative Judge
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UNITED STATES OF AMERICA

MERIT SYSTEMS PROTECTION BOARD

CENTRAL REGIONAL OFFICE

CHRIS J. KROENUNG,

Appellant,

v.

DEPARTMENT OF DEFENSE,

Agency.

DOCKET NUMBER

CH-0752-23-0234-I-1

DATE: July 10, 2023

ORDER AND SUMMARY OF STATUS CONFERENCE

On June 30, 2023, I  held a status conference with the parties.  The parties

reported that they continue to work with Judge Kern to resolve this appeal.

 To monitor  their  progress,  I  will  hold another  status  conference on  July

21, 2023, at 10:00 a.m., CDT  . To join the conference, you must call  1-800-793-

9878, and at the prompt enter Participant Code 1233106. 

FOR THE BOARD:                                                                 /S/  

David R. Lidow

Administrative Judge

Appx218



UNITED STATES OF AMERICA

MERIT SYSTEMS PROTECTION BOARD

CENTRAL REGIONAL OFFICE

CHRIS J. KROENUNG,

Appellant,

v.

DEPARTMENT OF DEFENSE,

Agency.

DOCKET NUMBER

CH-0752-23-0234-I-1

DATE: September 1, 2023

ORDER AND SUMMARY OF STATUS CONFERENCE

On  August  30,  2023,  I  held  a  status  conference  with  the  parties.   The

parties reported that they have been unable to reach a settlement at this time, and

asked  that  case  processing  be  resumed.   I  asked  that  appellant’s  counsel

participate  at  our  next  status  conference  scheduled  for  September             7      ,             2023      ,  at

9:00             a.m., CDT.        To join the conference, you must call  1-800-793-9878,  and at

the prompt enter Participant Code 1233106  .

FOR THE BOARD:                                                                              /S/  

David R. Lidow

Administrative Judge

Appx220



UNITED STATES OF AMERICA

MERIT SYSTEMS PROTECTION BOARD

CENTRAL REGIONAL OFFICE

CHRIS KROENUNG,

Appellant,

v.

DEPARTMENT OF DEFENSE,

Agency.

DOCKET NUMBER
CH-0752-23-0234-I-1

DATE: November 14, 2023

ORDER AND SUMMARY OF STATUS CONFERENCE

On November 14, 2023, I held a status conference with the parties.  The 

parties reported that they have been unable to reach a settlement agreement at this

time, and asked that a hearing be scheduled in this matter.  I asked the parties to 

submit a joint notice of hearing availability, selecting a two-day window during 

the week of January 15, 2024, to conduct the hearing via videoconference.  The 

joint notice should be filed by November 21, 2023  .

The appellant will provide this information to his counsel, Mr. Lloyd, who 

should register with the Board’s new e-appeal system as soon as possible.  If the 

parties would like to reengage in settlement discussions, they should submit a 

request for status conference.

FOR THE BOARD: ______________________________

David Lidow
Administrative Judge

Appx222

David R Lidow 
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UNITED STATES OF AMERICA 
MERIT SYSTEMS PROTECTION BOARD 

CENTRAL REGIONAL OFFICE 

CHRIS J. KROENUNG, 
Appellant, 

V. 

DOCKET NUMBER 
CH-0752-23-0234-1-1 

DEPARTMENT OF DEFENSE, 
Agency. 

DATE: December 4, 2023 

ORDER AND NOTICE OF HEARING, STATUS CONFERENCE, AND 

PREHEARING CONFERENCE 

The hearing in this appeal will be held: 

Date: 
Time: 

Web Conference: 

January 17, 2024 
8:30AM 

CT 
www.zoomgov.com 

Meeting ID 160 686 3534 

Passcode 733265 

Direct link: 

https://mspb.zoomeov .com/j/1606863534? 

pwd=TGxraWIDOnJvUi9odnBwdEMwUzNtdz09 

If the appellant fails to appear without good cause, the appeal will be decided 

without a hearing. If the agency representative fails to appear, the hearing will, 

absent extraordinary circumstances, proceed as scheduled. 
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2 

PREHEARING CONFERENCE 

The parties are ORDERED to participate in a prehearing conference. The 

prehearing conference will be held: 

Date: January 12, 2024 
Time: 9:00 AM, CT 
Telephone Number: 1-347-690-2327 
Participant Code: 845 074 60 # 

Since I will discuss settlement options during this conference, representatives 

must have the authority to settle this appeal or be able to reach the person with 

that authority on short notice. We may include that person in the conference 

discussions if I deem it necessary. 

PREHEARING SUBMISSIONS 
I ORDER the agency and the appellant to file the following to be received in this 

office on or before January 9, 2024: 

(1) A statement of facts and issues (the appellant must include any 

and all defenses); 

(2) A list of all agreed upon material facts; 

(3) A list of witnesses with a detailed summary of the expected 

testimony of each witness showing that the testimony will tend 

to prove or disprove a fact significant to the case. Testimony 

that is irrelevant, immaterial, or unduly repetitious will be 

excluded. See 5 C.F.R. § 120L41(b)(10). The summary 

should include each witness's first and last name, job title and 

work location if the witness is a federal employee, and 

relationship to the appellant and the facts at issue; and 

( 4) A copy of exhibits accompanied by an index identifying the 

documents. You must separately mark for identification every 

document in the lower right hand corner. The appellant must 

mark exhibits by letter, the agency by number. Each exhibit 

exceeding 10 pages in length must be paginated. Documents 
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previously submitted to the Board by either party are already a 

part of the record and are not to lbe offered as exhibits. No 

binders or notebooks will be accepted. 

WITNESSES 

3 

The agency must provide for the appearance of its employees who are approved 

as witnesses; thus no subpoenas for them are necessary. If necessary, I will assist 

you in arranging for the appearance of employees of any other Federal agency or 

individuals not employed by the federal government. This assistance may include 

ordering an agency to make the witness available or issuing a subpoena. To be 

timely, a motion for subpoena must be received in this office on or before January 

9, 2024. The requesting party is responsible for serving the subpoena and for 

paying appropriate witness fees. 

COMMUNICATIONS DURliNG HEARING 

Absent express approval from the administrative judge, no two-way 

communications devices may be operated and/or powered on in the hearing room; 

all cell phones, text devices, and all other two-way communications devices shall 

be powered off in the hearing room. Further, no cameras, recording devices, and/ 

or transmitting devices may be operated, operational, and/or powered on in the 

hearing room. If the hearing is being held by telephone, the same rules apply, 

modified as appropriate to the circumstances. Failure to abide by these rules may 

result in the imposition of sanctions, up to and including removal of the offending 

individual from the hearing room or stopping the hearing. See 5 C.F.R. 

§ 1201.43. 
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FOR THE BOARD: 
David R Lidow 

David Lidow 
Administrative Judge 

4 
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CHRIS J .. KROENUNG v. DEPARTMENT OF DEFENSE 

Docket# CH-0752-23-0234-I-1 

Response to 01 09 2024 Prehearing Submissions 

Online Interview 

1. What is the title of the MSPB notice or order to which you are responding? 

Prehearing Submissions 

2. What is the date of that notice or order? 

12/04/2023 

3. Does your pleading assert facts that you know from your personal knowledge? 

Yes 

4. Do you declare, under penalty of perjury, that the facts stated in this pleading are true 
and correct? 

Yes 

Document Number: 2597955 e-Appeal Submission: 0110912024 11 :49 AM ET MSPB Page 3 of 5 
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1. Testing is discriminatory. Testing only "unvaccinated" is not only unfair it has been widely proven that all three of the 
vaccines have low efficacy rates and are practically ineffective within six months or less. Most people started getting 
"vaccinated" back in February of 2021 which would mean most of the "'vaccines" would be ineffective sometime 
between August and January 2022. Also there have been many "breakthrough" cases which proves that testing less than 
10% of the workforce is ineffective, a waste of time and a waste of money. 

2. The current presidential administration, and OPM, recommended starting testing on Feb 15, 2022. NGA began testing 
on Dec 13, 2021. Why was this done? Why the Rush? Moving this date makes no sense and shows that the current NGA 
administration only wants 100% compliance for the "vaccine". 

3. I requested to take sick leave for the time that I was out and I was denied. I requested to take Annual leave during this 
time and was denied. I requested to telework during this time and was denied. I also requested LWOP and was denied. 
Why deny people leave if this "pandemic" is so serious? This is an abuse of authority to try to coerce NGA employees to 
take an experimental "vaccine" against their will. 

4. Forced testing and "vaccination" is a violation of the ADA. Any medical examination must be job related, consistent 
with business necessity, and c-onducted by a health care professional. Since we should have leave, teleworking and 
LWOP available the covid testing does not meet the business necessity requirement, and I do not see any way that 
participating in experimental covid testing is job related. I know the EEOC has approved testing and glossed over the 
ADA but the ADA was voted on by congress the EEOC are not elected officials and should not be interpreting law without 
some level of judicial oversight. 

S. The omicron variant presented itself in November of 2021. The Omicron variant is a very weak variant that removes a 
good portion of the "danger" that "vaccination" and covid testing are supposed to prevent. !How much longer will this 
"pandemic" go on? How long will NGA employees lhave to test for a virus that is no more dangerous than the common 
cold? 

6. CDC guidelines for medium and high levels are to get tested if you have symptoms and to stay up to date with covid 
"vaccines". These recommendations are not being followed by NGA. Why the contradiction? NGA claims to follow CDC 
guidelines as a reason for the restrictions? 

7. CDC guidelines changed on, Aug. 11, they claimed you could no longer differentiate based on vaccination 
status(because the vaccinated can get the virus and can transmit the virus). The Safer Federal Workforce Taskforce 
required all government agencies to change their policies to reflect this guidance. To this day DOD policy has not 
changed. Several Agencies have changed their policies to reflect the new CDC guidelines USDA, GSA, and HHS to name a 
few. The fact is the CDC has known this that the vaccinated can contract the virus and transmit the virus for a long time. 

Document Number: 2597955 e-Appeal Submission: 0110912024 11 :49 AM ET MSPB Page 4 of 5 
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CHRIS J .. KROENUNG v. DEPARTMENT OF DEFENSE 

Docket# CH-0752-23-0234-I-1 

Response to 01 09 2024 ORDER AND NOTICE OF 

Online Interview 

1. What is the title of the MSPB notice or order to which you are responding? 

ORDER AND NOTICE OF HEARING, STATUS CONFERENCE AND PREHEARING 
CONFERENCE 

2. What is the date of that notice or order? 

12/04/2023 

3. Does your pleading assert facts that you know from your personal knowledge? 

Yes 

4. Do you declare, under penalty of perjury, that the facts stated in this pleading are true 
and correct? 

Yes 

Document Number: 2597974 e-Appeal Submission: 0110912024 11 :52 AM ET MSPB Page 3 of 6 
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MSPB Hearing Witness List 

Vietta S Williams-NGA Director of HD 

1. I would like her to testify as to why I was not allowed to take annual sick or leave without 
pay. 

2. Also, I would like her to explain why she said she need the supervisors to comply 
3. And why I was not allowed to telework or move to an area that I can telework 

Justin Nahlik-NGA Aero Branch Chief 

1. Would like him to testify as to his training to determine if covid tests are reliable and 
accurate, also to ask him if I was ever offered teleworking sick/annual leave or leave 
without pay until the pandemic is over. 

Mike Glascock-NGA Aeronautical Analyst 

1. He will testify as to the inconsistencies of the testing process the holiday open house 
wherein people were allowed in the building without proof of vaccination or negative 
testing. 

2. Will also testify regarding the fact that other aero analysts that did not test were allowed 
in the building and were also allowed to telework and use leave when requested as I was 
not. 

Andrew Katze-NGA Aero Branch Chief 

1. Will testify regarding aero management attitude towards making accommodations for 
those that refuse to test and how employees that refuse to test were mocked and 
ridiculed behind closed doors. 

2. He will also testify about the fact that he was allowed to test from home and use a family 
member as a witness. 

Don Leggins- NGA Aero Employee 

1. Don was not an aero analyst but worked in Aero in an IT capacity. He will testify as to 
whether or not he was transferred to a work role so that he could telework while he was 
refusing to test for Covid 19 and to how he was given accommodations that I was not. 

Brent Markem-NGA Deputy Director 

1. Would like to ask Mr. Markum if there ever was a vaccine or test for covid that was FDA 
approved. 

2. Also would like to ask why unvaccinated were still asked to test when the CDC and the 
Safer Federal workforce taskforce informed them that they could not differentiate 
between the vaccinated and unvaccinated 

Document Number: 2597974 e-Appeal Submission: 0110912024 11 :52 AM ET MSPB Page 4 of 6 
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3. Would also like to testify as to why people were allowed to enter the building, for a open 
house in December of 2022, without proof of vaccination or a covid test when 
unvaccinated federal employees were required to do so. 

Document Number: 2597974 e-Appeal Submission: 0110912024 11 :52 AM ET MSPB Page 5 of 6 
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CHRIS J. KROENUNG v. DEPARTMENT OF DEFENSE 

Docket# CH-0752-23-0234-I-1 

Response to 01 09 2024 Order and Notice of Hearing, Status Conference, and 
Prehearing Conference 
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CHRIS J .. KROENUNG v. DEPARTMENT OF DEFENSE 

Docket# CH-0752-23-0234-I-1 

Response to 01 09 2024 Order and Notice of Hearing, 

Online Interview 

1. What is the title of the MSPB notice or order to which you are responding? 

Order and Notice of Hearing, Status Conference, and Prehearing Conference 

2. What is the date of that notice or order? 

12/04/2023 

3. Does your pleading assert facts that you know from your personal knowledge? 

Yes 

4. Do you declare, under penalty of perjury, that the facts stated in this pleading are true 
and correct? 

Yes 
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UNITED STATES OF AMERICA 
MERIT SYSTEMS PROTECTION BOARD 

CENTRAL REGIONAL OFFICE 

CHRJS J. KROENUNG, 

Appellant, 

} 
} 
} 
} 
} 
} 
} 
} 

DOCKET NUMBER 
CH-0752-23-0234-1-l 

v. 

DEPARTMENT OF DEFENSE, 
Agency. 

DATE: January 9, 2024 

AGENCY'S PREHEARlNG SUBMISSIONS 

Statement of Facts and Issues 

I. Statement of Facts 

The Agency is willing to stipulate to the following facts: 

1. Prior to March 4, 2023, Appellant was employed as an Aeronautical Analyst, IA-03, 

within the Department of Defense's National Geospatial-Intelligence Agency (NGA) 

(Initial Agency File (IAF) pg.18, 37). 

2. The Appellant remained unvaccinated from the COVID-19 virus throughout his 

employment with the NGA. 

3. In accordance with "Force Health Protection Guidance (Supplement 23) Revision 3 -

Department of Defense Guidance for Coronavirus Disease 2019 Vaccination Attestation, 

Screening Testing, and Vaccination Verification, 20 December 2021," (hereinafter "FHP 

Guidance, dated 20 Dec. 2021 ") and "Supplemental Guidance for Implementing 

Mandatory COVID-19 Vaccination Attestation, Screening Testing, and Vaccination 

Verification of DoD Civilian Employees for the DoD Fourth Estate -Revision 3, 10 

January 2022," all federal employees, to include NGA employees, who are not fully 

UNCLASSIFIED 
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vaccinated for COVID-I 9 are required to provide documentation of a negative COVID-

19 test when reporting to their worksite (IAF pg. 64, 69, 89). 

4. FHP Guidance, dated December 20 2021, Attachment 7, states "DoD Components may 

bar DoD civilian employees who refuse required screening testing from their worksites 

on the installation or facility to protect the safety ofothers ... " (IAF, pg. 90). 

5. In accordance with Consolidated Department of Defense Coronavirus Disease 20 l 9 

Force Health Protection Guidance - Revision 2, COVID-19 testing was required for 

unvaccinated DoD civilian employees to enter a DoD facility when the CDC COVID-19 

Community Transmission level is high or medium in the county where the DoD facility is 

located (Agency Exhibit 1, pg. 1). 

6. On January 3, 2022, Appellant arrived for duty without a negative COYlD-19 test despite 

his status as an unvaccinated employee. Appellant was reminded of the testing 

requirement but refused to provide a COVID-19 test and expressed his belief that the 

testing program was an illegal order. Management provided Appellant with information 

regarding requesting a reasonable accommodation (IAF, pg. 62). 

7. On February 17, 2022, Appellant received a Letter of Reprimand for refusing to comply 

with the Agency's COVID-19 testing program on January 3, 2022 (IAF, pg. 57-60). The 

Letter of Reprimand stated that the Appellant had seven (7) calendar days from the date 

of the Letter of Reprimand to comply with the Agency's testing program. Furthennore, 

management once again provided Appellant with information regarding a reasonable 

accommodation for religious or medical reasons (IAF, pg. 58). 

UNCLASSIFIED 
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8. By February 24, 2022, Appellant failed to comply with the Agency's testing program 

within seven (7) calendar days from the date of the Letter of Reprimand as instructed in 

the LetterofReprimand (IAF, pg. 51). 

9. Additionally, Appellant notified his supervisor that he did not intend to submit to testing 

and therefore did not intent to come to work the weeks of March l, 2022 and March 7, 

2022 (]AF, pg. 51 ). 

10. Appellant received a l 0-day suspension effective July l 8, 2022 for refusing to comply 

with the Agency's COVID-19 testing program on February 24, 2022, March 1, 2022, and 

March 7, 2022 (IAF, pg. 42-45; 50-54). 

11. On August 1, 2022, Appellant emailed his supervisor, Justin N ahhk, acknowledging that 

the community level was "high" and requested to use annual leave, sick leave, or 

telework (Agency Exhibit 4, pg. 1-2). Mr. Nahlik replied stating that he would approve 

his unscheduled leave request for the week of August I-August 5, 2022. Mr. Nahlik 

further stated that his ongoing absences were not sustainable and that this approval would 

be the last unplanned leave he would approve for Appellant (Id.) 

12. In anticipation of Appellant returning to work the following Monday, August 8, Mr. 

Nahlik informed Appellant that if community levels still dictated testing at the time of his 

return, he was expected to furnish proof of a negative test (Jd.) Mr. Nahlik once again 

provided Appellant with the contact information to seek a reasonable accommodation 

(Id.) 

13. On August 8, 2022, the CDC reported a "high" community transmission rate (Agency 

Exhibit 2, pg. 1 ). 

UNCLASSIFIED 
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14. On August 8, 2022, Appellant emailed his supervisor informing him that he was refusing 

to submit to COVID-19 testing and requested telework or leave. The supervisor denied 

his request for unscheduled annual leave and indicated that he was placing Appellant on 

administrative leave pending further disciplinary action. (Agency Exhibit 5, pg. 1-2). 

15. On August 15, 2022, the CDC reported a "medium" community transmission rate 

(Agency Exhibit 3). 

16. On August 15, 2022, Appellant once again emailed his supervisor to infotm him that he 

refused to comply with testing (Agency Exhibit 6, pg. 1). 

17. Mr. Nahlik contacted the Employee Relations team to initiate the disciplinary process 

outlined in NGA Manual No. 1455.1 (IAF, pg. 133-174). 

18. On October 24, 2022, Jo-Ellen Adkins, Deputy Director of Human Development, issued 

to Appellant Notice of Proposed Removal for Conduct Unbecoming a Federal Employee 

after the employee refused to comply with the Agency's COVID-19 testing program on 

August 8, 2022 and August 15, 2022 (IAF, pg. 37-40). 

19. On November 4, 2022, Appellant submitted his reply to the proposed removal to the 

deciding official, Vietta Williams, which consisted of a copy of the same email he 

submitted in June 2022 in reply to the proposed 10-day suspension claiming that the 

testing program was ineffective and unlawful (see Initial Appeal, pg. 5; IAF, pg. 33-35). 

20. On February 28, 2023, Vietta Williams, Director of Human Development, issued to 

Appellant Notice of Decision to Remove effective March 4, 2023 (IAF, pg. 20-22). 

21. On March 4, 2023, Appellant was removed from his position (IAF, pg. 18). 

II. Statement of Issues 

UNCLASSIFIED 
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Whether the basis for Appellant's removal is supported by a preponderance of the 

evidence and whether removal promotes the efficiency of the service. 

III. Analysis 

The evidence of record contained in the IAF and the attached Agency Exhibits show that 

the Agency established by preponderant evidence that Appellant failed to comply with required 

weekly COVID-19 testing during the weeks of August 8, 2022 and August 15, 2022 thereby 

engaging in Conduct Unbecoming a Federal Employee. It is undisputed that Appellant was an 

unvaccimated individual. It is further undisputed that Agency policy required unvaccinated 

employees to undergo COVID-19 testing prior to entering the workplace when CDC community 

transmission levels were "medium" or "high" (Agency Exhibit 1, pg. 1). 

During the weeks of August 8, 2022 and August 15, 2022. CDC community transmission 

levels for the Appellant's workplace were "high" and "medium," respectively (Agency Exhibit 

2; Agency Exhibit 3). Appellant sent emails to his supervisor on both August 8, 2022 and August 

15, 2022 refusing to comply with testing requirements (Agency Exhibit 5; Agency Exhibit 6). 

Therefore, the Agency clearly established by preponderant evidence that the charge and its 

specifications should be sustained. 

The record further establishes a nexus between the charge and the efficiency of the 

service. The Board has recognized a legitimate government interest in expecting its employees to 

follow supervisory instructions, e.g. to ensure good order, discipline, and mission 

accomplishment. (See Archuleta v. Department of D~fense, 121 M.S.P.R. 314, ,i 24(2014)). 

Here, there is a clear nexus between Appellant's refusal to comply with testing requirements 

(resulting in an inability to enter the worksite) and the impact it had on good order, discipline and 

mission accomplishment thereby impactmg the efficiency of the service. 

UNCLASSIFIED 
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Finally, removal from federal service was not only a reasonable penalty in this case, but, 

in fact, the only penalty to prevent Appellant from continuing to engage in further similar 

conduct. Appellant could not have been clearer when he told his supervisor on August 1, 2022, 

"My status on refusing to test has not changed nor will it change" (Agency Exhibit 4, pg. 1). This 

statement was made after he had already received a Letter of Reprimand and a 10-day 

suspension. It is clear from the record there was no lesser penalty that could convince the 

employ,ee to stop engaging in his misconduct. 

For the reasons set out above, the Agency submits that the factual basis for Appellant's 

removal is supported by a preponderance of the evidence and that removal was a reasonable 

penalty that promoted the efficiency of the service. 

AGENCY WITNESS UST 

The Agency may call the following witnesses at hearing: 

1. JUSTIN NAHLIK 

Mr. Nahlik will testify that he was Appellant's first-level supervisor prior to his removal. 

He will testify regarding Appellant's refusal to comply with testing requirements on August 8 

and August 15, 2022 as well as the Appellant's history of progressive discipline for similar 

conduct. He will testify that Appellant made frequent, unplanned leave requests to avoid testing. 

He will testify as to the critical nature of Appellant's duties, that Appellant was unable to 

perform his duties nor gain entry to the worksite, and how other employees had to perform the 

work Appellant was unable to perform due to his refusal to comply with testing requirements. 

2. JO-ELLEN ADKJNS 

Ms. Adkins served as the proposing official for Appellant's proposed removal. NGA 

utilizes a centralized system of employee discipline in all cases of serious misconduct, defined as 

greater than a 5-day suspension (IAF, pg. 146). Ms. Adkins will explain that cases involving 
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serious misconduct are referred to the Personnel Evaluation Board (PEB). Ms. Adkins, in her 

role as the Human Development (HD/HR) Deputy Director, serves as the PEB Chair and 

proposing official in all cases of serious misconduct (IAF, pg. 152). She will testify that she 

considered all the evidence of Appellant's misconduct, and carefully weighed the relevant 

Douglas Factors when proposing removal. 

3. VIETTA WILLIAMS 

Ms. Williams, in her role as the Human Development (HD/HR) Director, served as the 

deciding official for the Appellant's proposed removal. She will testify that she considered all 

the evidence of Appellant's misconduct and the evidence submitted by Appellant in his reply, 

and carefully weighed the relevant Douglas Factors in reaching the removal decision. 

AGENCY EXHIBITS AND INDEX 

l) Agency Exhibitl - Section 2.1 DOD Policy Mandating Testing according to Community 
Transmission Levels. 

2) Agency Exhibit 2 - NGA Notification of CDC Community Transmission Level (High) 
for the Week of August 8, 2023. 

3) Agency Exhibit 3 - NGA Notification of CDC Community Transmission Level 
(Medium) for the Week of August 15, 2023 

4) Agency Exhibit 4 -August 1, 2022 Email from Supervisor to Appellant stating 
unscheduled leave will no longer be permitted; Appellant expressing intent to never 
comply with testing requirements. 

5) Agency Exhibit 5 - August 8, 2022 Email from Appellant to Supervisor (J. Nahlik) 
refusing to test (Specification #I). 

6) Agency Exhibit 6 - August 15, 2022 Email from Appellant to Supervisor (J. Nahlik) 
refusing to test (Specification #2). 

7) Agency Exhibit 7 - August 16, 2022 MFR from Supervisor (J. Nahlik) regarding history 
of Appellant's Refusal to Test. 

8) Agency Exhibit 8 - Agency Leave Use Policy. 

UNCLASSIFIED 
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Respectfully Submitted, 

DENNIS DAILE 
Agency Representative 
314-676-6295 Phone 
dennis.d.dailey@nga.mil 
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Agency Exhibit 1 
Section 2.1 - DoD Policy Mandating Testing 

According to Community Transmission Lev.els 

UNCLASSIFIED 
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SECTION 2: VACCINATION VERIFICATION AND MEASURES BASED ON 
VACCINATION STATUS 

2.1. VACCINATION AND TESTING REQUIREMENTS. 

1. Service members: 

Service members (members of the Armed Forces under DoD authority on active duty or 
in the Selected Reserve, including members of the National Guard) are required to be fully 
vaccinated against COVID-19, subject to any identified contraindications, any administrative or 
other exemptions established in DoD policy, and any applicable court orders. Service members' 
vaccination status will be validated utilizing their Military Service-specific Individual Medical 
Readiness (IMR) system. If a Service member has been vaccinated against COVID-19 outside 
the military health system, that Service member must show official proof of his or her COVID-
19 vaccination status to update the IMR :system. 

Once the applicable mandatory vaccination date has passed, COVID-19 screening testing 
is required at least weekly for Service members who are not fully vaccinated, including those 
who have an exemption request under review or who are exempted from COVID-19 vaccination 
and are entering a DoD facility located in a county or equivalent jurisdiction where the CDC 
COVID-19 Community Level is high or medium. Service members who are not on active duty 
and who also are DoD civilian employees or DoD contractor personnel must follow the 
applicable requirements in section 2.3 for DoD civilian employees or in section 2.4 for DoD 
contractor personnel. 

2. DoD civilian employees: 

Currently, the requirement for all Federal civilian employees to be vaccinated is not in effect. A U.S. 
district court judge issued a nationwide preliminary injunction prohibiting implementation and 
enforcement of civilian employee vaccination requirements based on EO 14043. Requirements subject 
to the injunction and not currently in effect are included in this guidance in a strikeout form for ease of 
reinstitution by USD(P&R) should the injunction be lifted. 

At least weekly COVID-19 testing is required for those DoD civilian employees who are 
not fully vaccinated when the CDC COVID-19 Comrnumty Level is high or medium in the 
county or equivalent jurisdiction where the DoD facility is located. DoD civilian employees who 
are not fully vaccinated and who telework or work remotely on a full-time basis are not subject 
to weekly testing, but must provide a negative result (from a test performed within the prior 72 
hours) for entry into a DoD facility located in the county where the COVID-19 Community 
Level is high or medium. 

15 
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To ensure the safety of the DoD workforce, 14 DoD ci¥i.lian employees are required to ee 
folly vaooinated, an.less th~· ha,,re reoeived a temporary or permanent e*e:mption. "DoD oivilian 
employee" inoludes foreign nationals employed by DoD outside the United States, to the 
maxiR=lum e~ctent possiele 1N+1ik respectieg host natioe agreement ans lm .. 1s. It also incluses DoD 
civiliae em13loyees who a£e engages in full time tele11.1ork or remote work. 

If they have not already done so, supervisors of DoD civilian employees must ask DoD 
civilian employees whether they are fully vaccinated. Employees who indicate they are fully 
vaccinated must provide proof of that vaccination status to their supervisors. Acceptable proof 
includes: 

a. A copy of the COVID-19 Vaccination Record Card (CDC Form MLS-319813_r, 
published on September 3, 2020); 

b. A copy of medical records documenting the vaccination; 
c. A copy of immunization records from a public health or State immunization 

infonnation system; or 
d. A copy of any other official documentation containing the data points required to be 

verified by the supervisor. 

When necessary for implementing FHP measures related to workplace access in section 
5.5, supervisors of DoD civilian employees may ask DoD civilian employees whether they are 
up to date with COVID-19 vaccinations. If there is a supervisory concern about the accuracy of 
the DoD civilian employee's response, DoD civilian employees are required to provide proof of 
up-to-date vaccination status. Supervisors must not inquire about disabilities when asking DoD 
civilian employees about up-to-date vaccination status. 

DoD reqU:Hes that ine:li¥isuals who started their C oYernment service after November 22, 
2021, be fully Yaccinates prior to their start sate, e*cept in limites circumstances where an 
accoB1IDosation is legally requires. Howev=er, shouls DoD ha,;e an urgent, HHssion critical 
hiring nees to onboars new staff 13rior to those new staff becoming fully vaccinates, the DoD 
heas may delay the 1;accination reEJuirement in the case of such liHHtes delays, DoD will 
require new hires to be fully 1,raccinated within 60 days of their start date and to follow safety 
13rotocols for not fully •,raccinated insi11iduals until they are fully 11accinates. 

DoD civilian employees are eligible to receive the COVID-19 vaccine at any DoD 
vaccination site, including military medical treatment facilities. They may also opt to receive the 
COVID-19 vaccine at locations other than DoD vaccination sites, such as retail stores, private 
medical practices, and/or local and State public health department sites. 

DoD civilian employees are authorized administrative leave to receive COVID-19 
vaccination doses. DoD civilian em13loyees a£e authorized official duty time to recei1;e COVID 
19 vaccination doses, inclue:ling first, secons, ans booster shots. Par DoD civilian em13loyees 
who are unable to recer,ze a COVID 19 vaccination within their duty hours, regular overtime 
rules are applicable. In most circumstances, DoD authorizes employees to take up to 4 hours to 

14 EKeeutive OfEier 14043, "Req1:1iriag Ceremwirus Disease 2019 Vaeeiftatien fer Federal Empleyees," September 9, 
2W-h 
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travel to the vaccination site, complete any vaccination dose, and return to work-for example, 
up to 8 hours of duty time for employees receiving two doses (If an employee needs to spend less 
time getting the vaccine, only the needed amount of duty time should be granted). Employees 
taking longer than 4 hours must document the reasons for the additional time (e.g., they may 
need to travel long distances to get the vaccine). Reasonable transportation costs that are 
incurred as a result of obtaining the vaccine from a site preapproved by DoD are handled the 
same way as local travel or temporary duty cost reimbursement is handled based on DoD policy. 

DoD civilian employees who experience an adverse reaction to a COVID-19 vaccilnation 
should be granted no more than 2 workdays of administrative leave for recovery associated with 
a single COVID-19 vaccination dose. 

DoD will grant leave-eligible employees up to 4 hours of administrative leave per dose to 
accompany a family member who is receiving any COVID-19 vaccination dose. For example, 
up to a total of 12 hours of leave for a family member receiving three doses-for each family 
member the employee accompanies. If an employee needs to spend less time accompanying a 
family member who is receiving the COVID-19 vaccine, DoD will grant only the needed amount 
of administrative leave. Employees should obtain advance approval from their supervisor before 
being permitted to use administrative leave for COVID-19 vaccination purposes. Employees are 
not credited with administrative leave or overtime work for time spent outside their tour of duty 
helping a family member get vaccinated. 

DoD civilian employees should use the time and attendance code for "physical fitness" to 
record administrative leave for COVID-19 vaccination recovery time that prevents the employee 
from working or for taking a family member to be vaccinated for COVID-19) The type hour 
code is "LN" and the environmental/hazard/other code is "PF." Non-appropriated fund 
employers should code administrative leave related to COVID-19 in a way that can be easily 
reported. 

3. DoD contractor personnel: 

Vaccination requirements for DoD contractor personnel are outlined in several 
references. 15 In implementing EO 14042, the DoD will comply with all relevant court orders. 

Onsite DoD contractor personnel will complete the DD Form 3150, "Contractor 
Personnel and Visitor Certification of Vaccination"; 16 maintain a current completed copy; and 
show it to authorized DoD personnel upon request when they work at a DoD facility where the 
CDC COVID-19 Community Level is high or medium. Failure to complete the DD Form 3150 
may result in denying DoD contractor personnel access to the DoD facility to which access is 
sought. Onsite DoD contractor personnel who are not fully vaccinated against COVID-19, 
because they are not performing under a covered contract that requires COVID-19 vaccination, 

15 Safer Federal Workforce Task Force, "COVID-19 Workplace Safety: Guidance for Federal Contractors and 
Subcontractors," September 24, 2021; Principal Director for Defense Pricing and Contracting Memorandum, "Class 
Deviation 2021-O0009-Ensl]ring Adequate COVID-19 Safety Protocols for Federal Contractors," October 1, 2021; 
EO 14042, "Ensuring Adequate COVID Safety Protocols for Federal Contractors," September 9, 2021. 
16 https://www.esd.whs.mil/Portals/54/Documents/DD/forms/dd/dd3150.pdf. 
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due to a legally required accommodation, or who decline to provide information about their 
COVID-19 vaccination status, will be subject to COVID-19 screening testing at least weekly 
when the CDC COVID-19 Community ILevel for the facility in which they work is high or 
medium. DoD contractor personnel who refuse required COVID-19 screening testing will be 
denied access to DoD facilities. 

For purposes of the requirements regarding providing information about vaccination 
status and screening testing, "contractor personnel" are those individuals issued a credential by 
DoD that affords the individual recurring access to DoD facilities, classified herein as 
"credentialed recurring access" (CRA) (e.g., Common Access Cardholders) who are performing 
under a contractor or subcontract between their employer and the DoD. "Contractor personnel" 
do not include employees of DoD contractors or subcontractors receiving ad hoc access to DoD 
facilities (e.g., delivery personnel, taxi services) or employees of DoD contractors or 
subcontractors who have access to the grounds of, but not the buildings on, DoD installations 
(e.g., contract groundskeepers, fuel delivery personnel, household goods transportation 
personnel). 

4. Official visitors: 

"Official visitors" are non-DoD individuals seeking access, one time or recurring, in 
association with the performance of official DoD business (such as to attend a meeting), but who 
do not have CRA. "Official visitors" do not include personnel receiving ad hoc access to DoD 
facilities (e.g., delivery personnel, taxi services); individuals who have access to the grounds of, 
but not the buildings on, DoD installations (e.g., contract groundskeepers, fuel delivery 
personnel, household goods transportation personnel); personnel accessing DoD buildings 
unrelated to the performance of DoD business (e.g., residential housing); or personnel accessing 
DoD facilities to receive a public benefit (e.g., commissary; exchange; public museum; air show; 
military medical treatment facility; Morale, Welfare and Recreation resources). 

Official visitors will complete DID Form 3150; maintain a current completed DD Form 
3150; and show it to authorized DoD personnel, upon request when they are visiting a DoD 
facility where the CDC COVID-19 Community Level is high or medium. Failure to complete 
the DD Form 3150 may result in denial of an official visitor's access to the DoD facility to which 
access is sought. Service members not on active duty or active duty for training are also subject 
to the requirements in this paragraph. 

When visiting a DoD facility where the CDC COVID-19 Community Level is high or 
medium, official visitors who are not fully vaccinated against COVID-19, or who decline to 
provide information about their vaccination status, must show an electronic or paper copy of 
negative results from an FDA-authorized or approved COVID-19 test administered no earlier 
than 72 hours prior to their visit. If unable to show a negative COVID-19 test result, the official 
visitor may be provided onsite self-testing, if available, or will be denied access to the DoD 
facility (or facilities) to which access is sought. Service members who are not on active duty or 
on active duty for training at the time of their official visit are subject to the requirements in this 
paragraph. 

18 
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Official visitors will follow applicable DoD policies and procedures, as well as the 
policies and procedures of the Department or Agency they are visiting, if different from the 
DoD's. See section 6, below, on Meetings, for how requirements apply to attendees of in-person 
in meetings, events, and conferences hosted by the DoD. 

All official visitors must comply with all applicable FHP guidance. 

Currently, the requirement for all Federal civilian employees to be vaccinated is not in effect. A U.S. 
district court judge issued a nationwide preliminary injunction prohibiting implementation and 
enforcement of civilian employee vaccination requirements based on EO 14043. Requirements subject 
to the injunction and not currently in effect are included in this guidance in a strikeout form for ease of 
reinstitution by USD(P&R) should the injunction be lifted. 

2.2. ENFORCEMENT OF DOD CIVILIA.l\J EMPLOYEE COVID 19 VACCIN,'\'.TION 
REQUIREMENT. 

a. DoD ci¥iliaa effl)3loyees who Featse to ae i,•acciaated, OF to pFo•lide prnof of 
vacciaation, aFe sulJ:iect to discipllil:ary-measuFes, up to and inclucfui.g rem011al from Federal 
service, uRless th:e DoD ci11ilian employee has receii.,ed an e:1temptioa or the DoD civilian 
emf)loyee's timely reEJuest for an e~,emf)tion is f)eacfui.g a decision. 

b. Progressi11e enforcement actions include, aut are not limited, to: 

(1) A 5 caleF1daF day period of counseling and education; 
(2) f., short suspension without pay, generally 14 calendar days or less, with an 

appropriate notice period. SES mernaers may only ae suspeeded for more than 14 calendar days; 
(3) Remo11al from Federal service for failing to follow a direct order. 

c. Durieg the eotice periods precedieg adverse employmeet actioes, DoD ci11ilian 
employees geRerally should Rot be placed OR admiRistrative leave. DoD Compoaeats should 
reEJuire DoD civilian employees to coatieue to tele•Nork or report to the worksite aRd follov1 all 
mitigatioa measures applicable to Rot fully vacciaated DoD ci11iliaa emf)loyees 1Nhe0 reportiRg to 
the worl,site. 

d. DoD Gompoaeats will designate officials, at the af)propriate orgaaiz.atioaal level, to 
haBdle the discif)liAary-process to f)romote coasisteRt af)f)licatioa of discipliaary measures. Such 
officials will decide each case with due regard to the facts and circumstaRces of that case. 

e. Suf)ervisoFs should coatact their seFVicing humaa Fesources aad legal offices to 
discuss optioAS a11ailable to address iRdividual situatioAS regardiag eaforcemeat of this 
FCEJuiremeat. 
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Agency Exhibit 2 
NGA Notification of CDC Community 

Transmission Level (High} for the Week of 
August 8, 2023 
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UNCLASSIFIED 

Agency Exhibit 3 
NGA Notification of CDC Community 

Transmission Level (Medium) for the Week of 
August 15, 2023 
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Appx261

UNCLASSIFIED 

Agency Exhibit 4 
August 1, 2022 Email from Supervisor (J. 
Nahlik) to Appellant stating leave will no 

longer be permitted; Appellant expressing 
intent to never comply with testing 

requirements. 

UNCLASSIFIED 
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Dailey Dennis -Denny- D NGA-OGCA USA CIV 

From: 
Sent: 
To: 
Subject: 

Nahlik Justin M Mr NGA-SFAGC USA CIV 
Tuesday, December 12, 2023 9:56 AM 
Dailey Dennis -Denny- D NGA-OGCA USA CIV 
FW: [Non-DoD Source] leave request 

Classification: UNCLASSIFIED//FOUO 
PRIVACY ACT OF 1974 APPLIES 

From: Christopher Kroenung <ckroenung@sbcglobal.net> 
Sent: Monday, August 1, 2022 11:14 AM 
To: Nahlik Justin M Mr NGA-SFAGC USA CIV <Justin.M.Nahlik@nga.mil> 
Subject: Re: [Non-DoD Source] leave request 

Thanks for approving my leave. My status on refusing to test has not changed nor will it change. Just an FYI Dr Birx did 
an interview last week in which she admitted that she and her team lied about the vaccines. I am quite sure they are lying 
about masking and testing as well and we will see that when more whistleblowers come forward in the coming 
months. Please keep me informed on my work status. 

Christopher J. Kroenung 

Ballwin, MO 63021 
(314) 315-6169 

On Monday, August 1, 2022 at 11 :06:54 AM CDT, <justin.m.nahlik@nga.mil> wrote: 

Classification: UNCLASSIFIED 

Good Morning Chris, 

After much consideration I will grant your leave for this week 8-1-22 through 8-5-2022. That said, this 
is not sustainable as we've continued to experience mission degradation i1n your absence. Therefore, 
this is the last unplanned leave that I will approve. I request that you arrive Monday morning the 8th of 
August to begin your training. If COVID test1ing is still required and you are still unvaccinated for 
COVID-19 according to NGA and DoD regulations, I expect you to furnish proof of a negative COVID-
19 test. 

AGENCY EXHIBIT 4 
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Appx263

Please call me if you need anything or are confused by anything. 

V/R, 

Justin Nahlik 

SFAGC Branch Chief 

314-676-8057 

From: Christopher Kroenung <ckroenung@sbcglobal.net> 
Sent: Monday, August 1, 2022 5:57 AM 
To: Nahlik Justin M Mr NGA-SFAGC USA CIV <Justin.M.Nahlik@nga.mil> 
Subject: [Non-DoD Source] leave request 

I understand that we are at high on the covid community level. I am requesting to use annual, sick leave and/or telework 
until the commu111ity level goes down to low. 

Christopher J. Kroenung 

Ballwin, MO 63021 

(314) 315-6169 

Classification: UNCLASSIFIED 

Classification: UNCLASSIFIED//FOUO 
AGENCY EXHIBIT 4 

2 
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Appx264

UNCLASSIFIED 

Agency Exhibit 5 
August 8, 2022 Email from Appellant to 

Supervisor (J. Nahlik) refusing to test 
(Specification #1). 

UNCLASSIFIED 
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Dailey Dennis -Denny- D NGA-OGCA USA CIV 

From: 
Sent: 
To: 
Subject: 

Nahlik Justin M Mr NGA-SFAGC USA CIV 
Tuesday, December 12, 2023 9:53 AM 
Dailey Dennis -Denny- D NGA-OGCA USA CIV 
FW: [Non-DoD Source] status 

Classification: UNCLASSIFIED//FOUO 
PRIVACY ACT OF 1974 APPLIES 

From: Nahlik Justin M Mr NGA-SFAGC USA CIV 
Sent: Monday, August 8, 2022 6:41 AM 
To: 'Christopher Kroenung' <ckroenung@sbcglobal.net> 
Subject: RE: [Non-DoD Source] status 

Classification: UNCLASSIFIED 

Good Morning Chris, 

Currently in your training status I do not believe it is possible to telework to do that job. If you are sick you may request 
last minute sick leave. In a previous email, I stated that the use of unscheduled annual I-eave was not sustainable as 
we've continued to experience mission degradation in your absence. I am denying the request for unscheduled annual 
leave. 

With your continued refusal to come into work to continue your training and refusal to test in accordance with NGA and 
DoD policy I am forced to put you on administrative leave pending further disciplinary action, up to and including 
removal from your position and Federal Service. 

Please call me or HD if you have any questions. 

V/R, 

Justin Nahlik 
SFAGC Branch Chief 
Work 314-676-8057 
Cell 314-308-4722 

From: Christopher Kroenung <ckroenung@sbcglobal.net> 
Sent: Monday, August 8, 2022 5:46 AM 
To: Nahlik Justin M Mr NGA-SFAGC USA CIV <Justin.M.Nahlik@nga.mil> 
Subject: [Non-DoD Source] status 

I am writing to ','OU toda',' to let ','OU know that I am refusing to test for the corona virus. I am available to telework or use 
sick/annual leave. Let me know if this is possible. 

Document Number: 2598196 e-Appeal Submission: 0110912024 01:11 PM ET 

AGENCY EXHIBIT 5 
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Appx266

Thanks 

Christopher J. Kroenung 

Ballwin, MO 63021 
(314) 315-6169 

Classification: UNCLASSIFIED 

Classification: UNCLASSIFIED//FOUO 

2 

Document Number: 2598196 e-Appeal Submission: 0110912024 01:11 PM ET 

AGENCY EXHIBIT 5 

MSPB Page 27 of 36 



Appx267

UNCLASSIFIED 

Agency Exhibit 6 
August 15, 2022 Email from Appellant to 

Supervisor (J. Nahlik) refusing to test 
(Specification #2). 
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Dailey Dennis -Denny- D NGA-OGCA USA CIV 

From: 
Sent: 
To: 
Subject: 

Nahlik Justin M Mr NGA-SFAGC USA CIV 
Tuesday, December 12, 2023 9:59 AM 
Dailey Dennis -Denny- D NGA-OGCA USA CIV 
FW: [Non-DoD Source] status 

Classification: UNCLASSIFIED//FOUO 
PRIVACY ACT OF 1974 APPLIES 

From: Nahlik Justin M Mr NGA-SFAGC USA CIV 
Sent: Monday, August 15, 2022 7:43 AM 
To: 'Christopher Kroenung' <ckroenung@sbcglobal.net> 
Subject: RE: [Non-DoD Source] status 

Classification: UNCLASSIFIED 

Good Morning Chris, 

As far as I know we are now at the Medium level which still requires testing if you are unvaccinated. As far as I know you 
are still on administrative leave pending further disciplinary action. I will get back to you if anything changes. 

V/R, 

Justin Nahlik 
SFAGC Branch Chief 
314-676-8057 

From: Christopher Kroenung <ckroenung@sbcglobal.net> 
Sent: Monday, August 15, 2022 6:17 AM 
To: Nahlik Justin M Mr NGA-SFAGC USA CIV <Justin.M.Nahlik@nga.mil> 
Subject: [Non-DoD Source] status 

Just writing to you today to let you know that I still am not complying with testing. I have noticed that the CDC has 
changed their policy as far as testing vaccinated individuals. Please let me know of my status and if policy has changed. 

Christopher J. Kroenung 

Ballwin, MO 63021 
(314) 315-6169 

Classification: UNCLASSIFIED 
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UNCLASSIFIED 

Agency Exhibit 7 
August 16, 2022 MFR from Supe1rvisor (J. 
Nahlik) regarding history of Appellant's 

Refusal to Test. 

UNCLASSIFIED 
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UNCLASSIFIED//FOUO 

NATIONAL GEOSPATIAL-INTELLIGENCE AGENCY 

MEMORANDUM FOR RECORD 

(U//FOUO) Background: 

7500 GEOINT Drive 
Springfield, Virginia 22150 

16 August 2022 

(U//FOUO) Mr. Christopher Kroenung (SFAGC) is a non-vaccinated employee who has refused 
to comply with NGA's COVID testing protocols since implementation of the requirement. Based 
on his non-compliance, he was issued a Letter of Reprimand {LoR) in Feb (1st offense) and 
received a 10-day suspension in Jul (2nd offense). 

(U//FOUO) Chris has spent the majority of calendar year 2022 (YTD) in a leave status as a result 
of his refusal to test. Per mission, 100% telework is not an option, therefore his absences have 
resulted in a considerable amount of mission degradation. 

{U) Current Situation: 
(U//FOUO) 11 Jul 22 - HD mailed Chris the Notice of Decision (NOD) regarding 10-day 
suspension, which would take effect from 18-27 Jul 22 with a return to duty date of 28 Jul 22. The 
NOD also stated that he would have seven (7) calendar days from the end of his suspension (i.e. 
until 4 Aug 22) to comply with NGA's COVID-19 testing program. 

(U) 12 Jul 22 - Chris confirmed receipt of the NOD. He requested annual leave for 28-29 Jul 22, 
which I subsequently approved. 

(U) 1 Aug 22 - Chris emaiiled: "I understand that we are at high on the covid community level. 
am requesting to use annual, sick leave and/or telework until the community level goes down to 
low." 

(U) I responded as follows: "After much consideration I will grant your leave for this week 8-1-22 
through 8-5-2022. That said, this is not sustainable as we've continued to experience mission 
degradation in your absence. Therefore, this is the last unplanned leave that I will approve. I 
request that you arrive Monday morning the 8th of August to begin your training. If COVID testing 
is still required and you are still unvaccinated for COVID-19 according to NGA and DoD 
regulations, I expect you to furnish proof of a negative COVID-19 test." 

(U) Based on Chris being in an approved leave status for this week, he was not required to 
comply with the COVID-19 testing program on 4-5 Aug 22. 

(U) 5 Aug 22 - I sent the following email to Chris: "Good Morning Chris, In advance of your 
expected return to work on Monday, I'm just passing along another reminder that NGA 
reasonable accommodations remains a potential resource available to you. Should you desire to 
see if you would be eligible for an accommodation, they can be reached at 314-676-
3704 (West), 571-557-5132 (East), or reasonableaccommodation@nga.mil for more information." 
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UNCLASSIFIED//FOUO 

(U) 8 Aug 22 - Chris emai1led: "I am writing to you today to let you know that I am refusing to test 
for the corona virus. I am available to telework or use sick/annual leave. Let me know if this is 
possible." 

(U) I responded as follows: "Good Morning Chris, Currently in your training status I do not believe 
it is possible to telework to do that job. If you are sick you may request last minute sick leave. In a 
previous email, I stated that the use of unscheduled annual leave was not sustainable as we've 
continued to experience mission degradation in your absence. I am denying the request for 
unscheduled annual leave. With your continued refusal to come into work to continue your 
training and refusal to test in accordance with NGA and DoD policy I am forced to put you on 
administrative leave pending further disciplinary action, up to and including removal from your 
position and Federal Service. Please call me or HD if you have any questions." 

(U) I notified HD Employee Relations of Chris' non-complliance to pursue disciplinary action for 
refusal to test in accordance with agency guidance. 

(U) 15 Aug 22 - Chris emailed: "Just writi1ng to you today to let you know that I still am not 
complying with testing. I have noticed that the CDC has changed their policy as far as testing 
vaccinated individuals. Please let me know of my status and if policy has changed." 

(U) I responded as follows: "Good Morning Chris, As far as I know we are now at the Medium 
level which still requires testing if you are unvaccinated. As far as I know you are still on 
administrative leave pending further disciplinary action. I will get back to you if anything changes." 

(U) I again notified HD Employee Relations of Chris' continued non-compliance. 

(U) 16 Aug 22 - I sent the following email to Chris: "Chris, As a follow-up to my email to you last 
Monday, 8 August, I stated I do not believe it is possible for you to telework to do that job. To 
clarify, telework is not an option at this time. Once you complete your training, which requires in-
office representation, ad hoc telework possibilities can be reassessed." 

(U) Conclusion: 
(U//FOUO) Mr. Christopher Kroenung has continued to fail to adhere to DoD Force Health 
Protection (FHP) guidance despite several communications and being issued a Letter of 
Reprimand and a 10-day suspension. Those formal disciplinary actions did not correct the 
behavior therefore I recommend pursuit of progressive disciplinary action. 

NAHLIK JUSTIN MA Digitally signed by 
• • NAHLIK.JUSTIN.MATHEW.1383368 

Justin Nahlik THEW.1383368894 ~~e: 2022.oa.1613:o2:os--0s·oo· 

Branch Chief, SFAGC 
National Geospatial-lntelligence Agency 
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UNCLASSIFIED 

Agency Exhibit 8 
NGA Leave Use Policy 

UNCLASSIFIED 
Document Number: 2598196 e-Appeal Submission: 0110912024 01:11 PM ET MSPB Page 33 of 36 



Appx273

UNCLASSIFIED 
NGA/ 1402.1 

ENCLOSURE4 

ANNUAL LEAVE 

An employee may use annual leave for vacations, rest and relaxation, and personal 
business or emergencies. Annual leave may be used for pregnancy, childbirth and 
recovery, bonding with or caring for a baby, or for other childcare responsibilities. 
Except for emergency situations, use of annual leave must be authorized in advance. 
NGA employees may use leave in quarter-hour (15 minute) increments IAW Reference 
(p). Other Government Agency (OGA) personnel must follow home agency policies and 
guidance when requesting and recording paid and unpaid time off. 

1. Accrual. Federal employees earn annual leave based on years of Federal service. 
Leave accrues only while the employee is in a pay status, at the rates shown in Table 1 
IAW Reference (a): 

Table 1. Annual Leave Accrual Rates 

Years of service Full-time employees Part-time employees 
Fewer than 3 years 4 hours per pay period 1 hour per pay period for 

every 20 hours in a pay 
status 

At least 3 but fewer 6 hours per pay period 1 hour per pay period for 
than 15 years (10 hours in the last every 13 hours in a pay 

full pay period of the status 
leave vear) 

15 years and greater 8 hours per pay period 1 hour per pay period for 
every 10 hours in a pay 
status 

a. Part-time employee carryover. Part-time employees may carry forward from one 
pay period to the next those excess hours that are not evenly divisible by 10, 13, or 20 
hours, as noted in Table 1 IAW Reference (p). 

b. Maximum leave carryover. Most employees are entitled to carry over a maximum 
of 240 hours of accrued annual leave into the next leave year IAW Reference (p ). 
Exceptions are the following: 

(1) Members of the Defense Intelligence Senior Executive Service (DISES) and 
Defense Intelligence Senior Level (DISL) accrue 8 hours of annual leave for each 
biweekly pay period regardless of years of service and may carry a maximum of 720 
hours of annual leave into the next leave year IAW Reference (p). 

(2) Employees stationed outside of the United States are permitted to carry an 
annual leave balance of 360 hours into the next leave year. This entitlement does not 
apply to local hires or employees deployed on a temporary assignment. Upon return 

16 AGENCY EXHIBIT 8 
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UNCLASSIFIED 
NGA/ 1402.1 

ENCLOSURE 5 

SICK LEAVE 

1. Siok Lea¥e. Sick leave is paid leave, subject to supervisory approval, used when an 
employee is incapacitated by physical or mental illness, due to a physical illness, mental 
health condition, injury, pregnancy, or childbirth; is receiving medical, dental, or eye 
examination or treatment; would jeopardize the health of others by their presence on the 
job because of exposure to a contagious disease as determined by a health care 
provider or health authorities having jurisdiction; or has been approved to use sick leave 
for a family member. (References (a) and (n)) 

1. Accumulated and Accrued Sick Leave. 

a. Accrual. All full-time employees accrue sick leave at the rate of four hours per pay 
period, regardless of length of service, with no maximum accumulation limit. Part-time 
employees earn one hour of sick leave for every 20 hours in a pay status IAW 
Reference (a). 

b. Documentation. NGA may grant sick leave only when supported by 
administratively acceptable evidence. A supervisor may consider an employee's 
statement regarding the absence as administratively acceptable IAW Reference (n). 
Adequate documentation for sick leave is a general statement describing why the 
employee is absent. For all sick leave absences as determined necessary by the 
supervisor, a medical certificate or other administratively acceptable evidence as to the 
reason for an absence must be submitted no later than 15 calendar days after the date 
the employee returns to work or the supervisor initiates a request. If necessary, an 
employee may be granted an additional 15 days IAW Reference (n). 

c. Sick leave for family care. Sick leave may be used to care for a family member 
who is incapacitated by a medical or mental condition, injury, pregnancy, or childbirth; to 
tend to a family member receiving medical, dental, or optical examination or treatment; 
to provide care for a family member with a serious health condition; to make 
arrangements necessitated by the death of a family member; or to attend the funeral of 
a family member. This may include accompanying the birth mother to doctors' 
appointments, tending to the birth mother in the hospital or other health care facility, or 
caring for the birth mother during the period of incapacitation following childbirth. 

(1) All full-time employees are eligible to use up to 104 hours of sick leave 
throughout each leave year for family care or bereavement purposes. Hours used by a 
part-time employee for this purpose may not exceed the number of hours of sick leave 
the employee normally accrues during a leave year. Sick leave used for family care or 
bereavement may be used all at once, as needed, or intermittently throughout the leave 
year IAW Reference (a). 

AGENCY EXHIBIT 8 
19 
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UNITED STATES OF AMERICA 
MERIT SYSTEMS PROTECTION BOARD 

CENTRAL REGIONAL OFFICE 

CHRIS J. KROENUNG 

Appellant, 

) 
) 
) 
) 
) 
) 
) 
) 
) 

DOCKET NUMBER 
CH-0752-23-0234-I- l 

V. 

DEPARTMENT OF DEFENSE 
DATE: January 9, 2023 

Agency. 

APPELLANT'S PREHEARING SUBMISSIONS 

Statement of Facts 

1. Chris J. Kroenung was employed as an Aeronautical Analyst, IA-03, at the National 

Geospatial-Intelligence Agency, at all relevant times for the purposes of this hearing. 

2. As early as August 2021, it was public knowledge that the COVID-19 vaccine did "not 

prevent transmission" of the disease, particularly as it related to the Delta variant, which 

comprised 93% of all cases at the time. 1 

3. In September of 2021, the Agency began implementing a vaccine mandate for its 

employees. 

4. As part of this mandate, the Agency required its employees to attest to their vaccination 

status. 

1 Holcombe and Maxouris, CDC head says COVJD-19 vaccines prevent severe illness and death, but they can 1 
prevent transmission, CNN.com, (August 16, 2021), at https://www.cnn.com/us/live-news/coronavirus-
pandemic-vaccine-updates-08-06-21/h 6 lde1502e86060f5faf4477339928e33. See also, Singanayagam, Ankia, 
PhD, et al., Community transmission and viral load kinetics of the SARS-Co V-2 delta (B.1.617.2) variant in 
vaccinated and unvaccinated individuals in the UK: a prospective, longitudinal, cohort study, The Lancet, 
Infectious Diseases, October 29, 2021, https://www.thelancet.com/joumals/laninf/article/PIIS 1473-
3099(21 )00648-4/fulltext (British study finding that "fully vaccinated individuals with breakthrough infections 
have peak viral load similar to unvaccinated cases and can efficiently transmit infection in household settings, 
including to fully vaccinated contacts") 
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5. On December 9, 2021, Branch Chief Justin N ahliks called Mr. Kroening into his office 

where Mr. Nahliks informed him that the Agency would require him to test weekly starting on 

Monday, December 19. 

6. From December 20, 2021 to January 3, 2022, Mr. Kroening went on scheduled annual 

leave. 

7. Upon his return to work on January 3, Deputy Division Chief Paul McLaughlin called 

Mr. Kroenung into his office to ask for proof of a COVID test. Mr. Kroenung informed him that 

he refused to test. 

8. Mr. McLauglin sent Mr. Kroenung home on administrative leave. 

9. Mr. Kroenung remained on administrative leave until March 7, 2022. 

10. During that time, on February 17, 2022, Branch ChiefNahlik issued a letter ofreprimand 

to Mr. Kroenung. 

11. On March 8, 2022, the Agency allowed Mr. Kroenung to return to work as community 

levels of COVID were low in the St. Louis area. 

12. Mr. Kroenung continued to go to work until May 26, 2022. 

13. During that time, on May 17, 2022, the Deputy Director of the Human Directorate, Jo-

Ellen Adkins, signed a proposed 10-day suspension. 

14. From May 27 until June 25, Mr. Kroenung was on sick leave because of a car accident 

and the pain medications he received for injuries sustained. 

15. From June 27, 2022-August 7, 2022, Mr. Kroenung was on annual leave. 

16. While on annual leave, Ms. Vietta Williams issued a 10-day suspension to take place July 

18 to July 27. 
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17. On or about August 7, Branch ChiefNahlik informed Mr. Kroenung that Mr. Kroenung 

would not be able to use any more annual leave because of "Mission Degradation." 

18. At the time of Mr. Nahlik's notice, Mr. Kroenung had over 120 hours of annual leave and 

100 hours of sick leave remaining. 

19. Mr. Kroenung informed Mr. Nahlik that he would not test. 

20. Mr. Nahlik told Mr. Kroenung that he would put him back on administrative leave. 

21. At the time, Mr. Kroening requested telework. He was told that telework would not be an 

option for him because he was training. 

22. Mr. Kroening knows of other employees whom the Agency allowed to telework while 

they were training in a similar timeframe. 

23. The Agency hosted a Christmas Party in 2022 and did not require attendees to test 

whether they were vaccinated or unvaccinated. 

24. The Agency enforced the testing mandate in an uneven, arbitrary, and capricious manner. 

25. On August 11, 2022, the CDC announced that it would treat COVID-19 prevention and 

mitigation efforts the same regardless of vaccination status. 

26. On October 24, 2022, Deputy Director for the Human Directorate JoEllen Adkins issued 

a Notice of Proposed Removal for refusal to test for COVID-19. 

27. On March 4, the Director of the Human Directorate, Yietta Williams, issued a Notice of 

Removal for failure to test for COVID-19. 

Issues 

Whether the testing mandate, which served as the justification for Mr. Kroenung's 

termination, was lawful. 
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Even if it was lawful, whether the Agency enforced the testing mandate in a manner that 

could justify Mr. Kroenung's termination. 

Appellant witness list 

Mike Glascock-NGA Aeronautical Analyst: Mr. Glascock is able to testify in detail to the 

inconsistencies in the Agency's administration of the testing policy. 

Andrew Katze-NGA Aero Branch Chief: Will testify to Agency attitudes toward 

accommodations and those who requested accommodations from Agency policy, and also 

inconsistencies in the administration of the policy. 

Don Leggins-Aero Employee: Will testify to the inconsistencies in enforcement of the 

testing policy. 

Brent Markem-NGA Deputy Director: Will testify to the administration of Agency 

testing policy. 

Justin Nahlik-NGA Aero Branch Chief Will testify to the administration of Agency 

testing policy. 

Vietta S Williams-NGA Director of HD: Will testify to the administration of Agency 

testing policy. 

Exhibit List 

Exhibit A- Email from Justin Nahlik to Chris Kroenung 

Exhibit B- Email from Justin N ahlik to Chris Kroenung 

Exhibit C- EEOC guidance regarding COVID-19 testing 

Exhibit D- CDC press release regarding COVID-19 guidance 

Exhibit E- Collection of articles regarding COVID-19 tests 

Exhibit F- St. Louis community infection level, 7/26/22-8/1/22 
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Exhibit G- Email from "Safer GSA Workforce" regarding testing program 

Exhibit H- St. Louis community infection level, 8/8/22-8/14/22 

Exhibit I- Chait depicting vaccine effectiveness over time 

Exhibit J- NGA leave policy 

Dated: January 9, 2024 Respectfully Submitted, 

E. Scott Lloya 
Lloyd, Lemmon, & Hale, PLLC 
15 Chester Street 
Front Royal, VA 22630 
(540) 823-1110 
scott@lloydlemmonhale.com 
Counsel for Appellant 
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follow up Yahoo/lnbox * 
,:\ Tue, Aug 16, 2022 at 1(B5AM * 

From: justin.m.nah1ik@nga.mt1 
To: christopher.j.kroenung@nga.mil, ckroenung@sbcglobal.net 

Classification: UNCLASSIFIED 

Chris, 

A5 a fol low-up to rrry email to you last Monday, 8 August, I stated I do not believe it is possible for you to telework to do that job. 

To clarify, telework is not an option at this time. Once you complete your training, which requires in-office representati:on, ad hoc telework possibilities can be reassessed. 

V/R, 

Justin Nahllk 
SFAGC !Branch Chief 
314-67•6-8057 

Classification: UNCLASSIFIED 
Exhibit A 
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RE: [Non-DoD Source] status Vahoo,llnbox * 
i:t Mon, Aug 8, 2022 ,t 6,4l AM * 

From: justin.m.nahlik@nga.mil 
To: ckroenungllPsbcglobal .net 

Classification: UNCLASSIFIED 

Good Morning Chris, 

Currently In your training status I do not believe It Is possible to telework to do that Job. If you are sick you may request last minute sick leave. In a previous email, I stated that the use of unscheduled 
annual leave was not sustainable as we've continued to experience mission degradat1on In your absence. I am denying the request for unscheduled annual leave. 

With your continued refusal to come into work to continue your training and refusal to test in accordance with NGA and DoD policy I am forced to put you on administrative leave pending further 
disciplinary action, up to and including removal from your position and Federal service. 

Please call me or HD if you have any questions. 

V/R, 

Justin Nahlik 
SFAGC Branch Chief 
Work 314-676-8057 
Cell 314-308-4722 

Classification: UNCLASSIFIED 

Exibit B 
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Pursuant to the Americans with Dfsabilfties Act (ADA}. when employers implement any mandatory testing of 
employees, it must be "job related and consistent with business necessity.'' 

• In the context of the COVID-19 pandemic, the EEOC notes that testing to determine if an employee has a 
SARS-CoV-2 infection with an "accurate and reliable test" is permissible as a condition to enter the 
workplace because an employee with the virus will "pose a direct threat to the health of others." 

• EEOC notes that testing administered by employers that is consistent with current CDC guidance will 
meet the ADA's business necessity standard. 

• Workplace-based testing should not be conducted without the employee's consent. 
• Employers who mandate workplace testing for SARS-CoV-2 infection should discuss further with 

employees who do not consent to testing and consider providing alternatives as feasible and 
appropriate, such as reassignment to tasks that can be performed via telework. Exhibit c 
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.JL. stream1mes L.VV U..J- t~ gu1oance to ne1p the puonc oetter protecc mem.se1ves ana unaersmn ... nups:11www.cac.govrmeaia,rc1eases1 LV.l.Upllfi 11..covio~guJOance.nt:m.1 

Espanol I Other Languages 

P'aiTil Centers f01 Disease liliiiiil Control and Prevention 

CDC Newsroom 
CDC Newsroom Home 

CDC streamlines COVID-19 guidance to help the public 
better protect themselves and understand their risk 

Press Release 

Embargoed Until: Thursday, August 11, 2022, 3:00 PM ET 
Contact: Media Relations 
(404) 639-3286 

Today, CDC is streamlining its COVID-19 guidance to help people better understand their risk, how to protect themselves 
and others, what actions to take if exposed to COVID-19, and what actions to take if they are sick or test positive for the 
virus. COVID-19 continues to circulate globally, however, with so many tools available to us for reducing COVID-19 
severity, there is significantly less risk of severe illness, hospitalization and death compared to earlier in the pandemic. 

"We're in a stronger place today as a nation, with more tools-like vaccination, boosters, and treatments-to protect 
ourselves, and our communities, from severe illness from COVID-19," said Greta Massetti, PhD, MPH, MMWR author. 'We 
also have a better understanding of how to protect people from being exposed to the virus, like wearing high-quality 
masks, testing, and improved ventilation. This guidance acknowledges that the pandemic is not over, but also helps us 
move to a point where COVID-19 no longer severely disrupts our daily lives." 

In support of this update CDC is: 

• Continuing to promote the importance of being up to date with vaccination to protect people against serious illness, 
hospitalization, and death. Protection provided by the current vaccine against symptomatic infection and transmission 
is less than that against severe disease and diminishes over time, especially against the currently circulating variants. 
For this reason, it is important to stay up to date, especially as new vaccines become available. 

• Updating its guidance for people who are not up to date on COVIO-19 vaccines on what to do if exposed to someone 
with COVID-19. This is consistent with the existing guidance for people who are up to date on COVID-19 vaccines. 

• Recommending that instead of quarantining if you were exposed to COVID-19, you wear a high-quality mask for 10 
days and get tested on day 5. 

• Reiterating that regardless of vaccination status, you should isolate from others when you have COVID-19. 
o You should also isolate if you are sick and suspect that you have COVID-19 but do not yet have test results. 

CDC.gov Privacy Settings 

we take your privacy seriously. You can review and change the way we collect infonnation below. 

Performance Cookies 

Functional Cookies 

Campaign Cookies 

Social Media Cookies 

Remove all 

X 

Exhibit D 
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Key Points 

Federal Testing Plan for Federal Workforce 
April 7, 2021 

• The purpose of this guidance is to provide federal agencies with strategies to consider for incorporating 
testing for SARS-CoV-2, the virus that causes COVID-19, into their COVID-19 workplace safety plan. 

• Workplace-based testing for SARS-CoV-2 could identify federal employees and contractors with SARS-
CoV-2 infection, and thus help prevent or reduce further transmission. 

• This guidance includes descriptions of different types of SARS-CoV-2 tests; scenarios where SARS-CoV-2 
testing may be used; and considerations for screening testing (testing asymptomatic workers with no 
known or suspected exposure to SARS-CoV-2). 

1 

• This guidance does not address testing requirements for the federal workforce serving in healthcare 
facilities, nursing home and long-term care facilities, or correctional or detention facilities where setting-
specific recommendations apply. 

• Each federal agency should apply this guidance according to the situation in their workplace or 
workforce. 

On This Page 
Background 
Purpose and Scope 
Types of Tests 
Considerations for Testing for SARS-CoV-2 Infection 
SARS-CoV-2 Testing Scenarios 

Diagnostic Testing 
Screening Testing 

How to Determine Resolution of Infection 
Additional Resources 

Background 
In accordance with the Executive Order on Protecting the Federal Workforce and Requiring Mask-Wearing, 
issued on January 21, 2021, and the Office of Management and Budget (0MB) Memorandum M-21-15. COVID-
19 Safe Federal Workplace: Agency Model Safety Principles, the Secretary of Health and Human Services, 
through the Director of the Centers for Disease Control and Prevention (CDC), was directed to develop a testing 
plan for the federal workforce based on the latest guidance from CDC. 

Purpose and Scope 
The purpose of this document is to provide federal agencies with strategies to consider for incorporating testing 
for SARS-CoV-2, the virus that causes COVID-19, into their COVID-19 workplace health and safety plan. This 
document provides guidance for testing federal employees and contractors in the executive branch of the U.S. 
Government. Each federal agency should apply this guidance according to the situation in its workplace or 
workforce. 

This guidance is based on community transmission metrics and addresses the populations to be tested, testing 
types, frequ¤ncy of testing, protocols for positive test results, and coordination with state, territorial, tribal, and 
local health officials for contact tracing. 

Exhibit E pg 1 E 
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2 

This document does not address decisions regarding payment for or insurance coverage of such testing. 

This document does not address testing requirements for the federal workforce serving in healthcare facilities. 
nursing home and long-term care facilities. or other healthcare settings (e.g., Veterans Affairs facilities. Indian 
Health Service, or Department of Defense healthcare facilities) or correctional or detention facilities (e.g., 
Bureau of Prisons facilities, Immigration and Customs Enforcement detention facilities) where setting-specific 
recommendations apply. 

These considerations are meant to supplement, not replace, any federal, state, local, territorial, or tribal health 
and safety laws. rules, and regulations with which federal workplaces must comply. These strategies should be 
carried out in a manner consistent with existing laws and regulations, including laws protecting employee 
privacy and -confidentiality. This guidance should also be carried out consistent with Equal Employment 
Opportunity Commission (EEOC) guidance regarding permissible testing policies and procedures. 

Although testing has benefits for early identification and controlling outbreaks, it should be an integrated 
component of the comprehensive workplace program and not used as a substitute for other measures, such as 
COVID-19 vaccination. proper ventilation. temperature and symptom screening, physical distancing, mask 
wearing. hand hygiene, and cleaning and disinfection. 

Types of Tests 
Viral tests. including antigen tests and nucleic acid amplification tests (NAATs) are used to detect infection with 
SARS-CoV-2 by evaluating whether the virus is present in respiratory specimens or saliva (NAAT only). Results 
help identify infected people who need to isolate from other people to minimize transmission. There are two 
types of viral tests: 

• NAATs, such as real-time reverse transcription-polymerase chain reaction (IRT-PCR), are high-sensitivity, 
high-specificity tests for diagnosing SARS-CoV-2 infection. NAATs detect one or more viral ribonucleic 
acid (RNA) genes and indicate a current infection or a recent infection but. due to prolonged viral RNA 
detection. are not always direct evidence for the presence of virus capable of replicating or of being 
transmitted to others. Most NAATs need to be processed in a laboratory and time to results can vary 
(~1-3 days), but some NAATs are point-of-care tests with results available in about 15-45 minutes. 

• Antigen tests are immunoassays that detect the presence of a specific viral antigen. Antigen tests 
generally have similar specificity but are less sensitive than most NAATs. Most can be processed at the 
point of care with results available in minutes and thus can be used in screening programs to quickly 
identify those who are likely to be contagious. Because of the performance characteristics of antigen 
tests, it may be necessary to confirm some antigen test results (e.g., a negative test in persons with 
symptoms or a positive test in persons without symptoms) with a laboratory-based NAAT. Furthermore, 
based on the authorization from FDA. some point-of-care NAATs cannot be used for confirmatory 
testing. Use of the Antigen Testing Algorithm is recommended to determine when confirmatory testing 
is needed. 

Antibody (or serology) tests are used to detect previous infection with SARS-CoV-2. CDC does not 
recommend using antibody testing to diagnose current infection. 

Intended Uses of SARS-CoV-2 Testing in Federal Workplaces 
Diagnostic testing is intended to identify current infection and is performed when a person has signs or 
symptoms consistent with COVID-19, or when ai person is asymptomatic or presymptomatic but has recent 
known or suspected exposure to SARS-CoV-2. 

Exhibit E pg Exhi2 
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3 

Screening tests are intended to identify asymptomatic or presym ptomatic infected persons without known or 
suspected exposure to SARS-CoV-2. 

• Identifying persons who might be contagious but are unaware allows implementation of measures to 
prevent further transmission. 

• Screening using tests that provide rapid results, such as point-of-care antigen tests, can be critical to 
interrupting SARS-CoV-2 transmission, particularly when done serially. This is especially important when 
community risk or transmission levels a re substantial or high (see Table 2 below). 

Considerations for Testing for SARS-CoV-2 Infection 
Federal agencies can incorporate SARS-CoV-2 testing as part of a comprehensive approach to reducing 
transmission in non-healthcare workplaces. CDC recommends a layered approach to reduce workplace 
exposures to SARS-CoV-2. Symptom screening, testing, and contact tracing are strategies to identify workers 
infected with SARS-CoV-2 so that actions can be taken to slow and stop the spread of the virus. 

Disclosures and Consent Elements 
Employees undergoing testing should receive clear information on 

• The manufacturer and name of the test, the type of test, the purpose of the test, the performance 
specifications of the test, any limitations associated with 11:he test, who will pay for the test, how the test 
will be performed, how and when they will receive test results, and; 

• How to understand what the results mean, actions associated with negative or positive results, the 
potential need for confirmatory testing, the difference between testing for workplace screening versus 
for medical diagnosis, who will receive the results, how the results may be used, and any consequences 
for declining to be tested. 

Individuals tested are required to receive patient fact sheets as part of the test's emergency use authorization 
(EUA). 

Pursuant to the Americans with Disabilities Act (ADA), when employers implement any mandatory testing of 
employees, it must be "job related and consistent with business necessity." 

• In the context of the COVID-19 pandemic, the EEOC notes that testing to determine if an employee has a 
SARS-CoV-2 infection with an "accurate and reliable test" is permissible as a condition to enter the 
workplace because an employee with the virus will "pose a direct threat to the health of others." 

• EEOC notes that testing administered by employers that is consistent with current CDC guidance will 
meet the ADA's business necessity standard. 

• Workplace-based testing should not be conducted without the employee's consent. 
• Employers who mandate workplace testing for SARS-CoV-2 infection should discuss further with 

employees who do not consent to testing and consider providing alternatives as feasible and 
appropriate, such as reassignment to tasks that can be performed via telework. 

Testing Locations and Test Site Reporting Requirements 
• Federal agencies should identify how to refer or provide diagnostic testing for employees who develop 

symptoms or have a known or suspected exposure to SARS-CoV-2. Some examples include an 
occupational medicine provider, nearby testing facilities, local healthcare institutions, or in consultation 
with the local or state health department. 
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• Alternatively, federal agencies can establish onsite capacity for diagnostic or screening testing. Point-of-
care testing sites need to obtain a Clinical Laboratory Improvement Amendments (CLIA) certificate of 
waiver. Some work-based healthcare professionals (e.g., occupational health nurses) may perform SARS-
CoV-2 testing in work-based health centers if they are trained in specimen collection and performing the 
test according to the manufacturer's instructions. It is important that work-based healthcare 
professionals also have access to, and training on, the proper use of personal protective equipment 
(PPE). 

• Every SARS-CoV-2 testing site (sometimes called COVID-1'9 testing site) is required to report diagnostic 
and screening test results to the appropriate state or local health officials . 

Record keeping 
The Occupational Safety and Health Administration (OSHA) has issued Guidance on Mitigating and Preventing 
the Spread of COVID-19 in the Workplace and interim guidance for enforcing the requirements of 29 CFR Part 
1904, Recording and Reporting Occupational Injuries and Illness, with respect to the recording of occupational 
illnesses, specifically cases of COVID-19. 

• Under OSHA's recordkeeping requirements, COVID-19 is a recordable illness, and employers are 
responsible for recording cases of COVID-19 on Form 300 logs if the following requirements are met: 

(1) the case is a confirmed case of COVID-19; 
(2) the case is work-related (as defined by 29 CFR 1904.5); and 
(3) the case involves one or more relevant recording criteria (set forth in 29 CFR 1904.7) (e.g., 
medical treatment beyond first aid, days away from work). 

• Employers must follow the requirements in 29 CFR 1904 when reporting COVID-19 fatalities and 
hospitalizations to OSHA. More information is available on OSHA's website. Employers should also 
report outbreaks to health departments as required and support their contact tracing efforts. 

• Employers are encouraged to frequently check OSHA Injury and Illness Recordkeeping and Reporting 
Requirements webpage for updates. 

SARS-CoV-2 Testing Scenarios 

Diagnostic Testing 

Testing persons with signs or symptoms consistent with COVID-19 

Federal agencies should refer any employee with signs and symptoms of COVID-19 for diagnostic testing. 
• CDC recommends that any unvaccinated person with symptoms of COVID-19 be tested and follow the 

advice of the person's healthcare provider. Fully vaccinated federal employees with symptoms of 
COVID-19 should consult their healthcare provider or a public health professional about the need for 
testing. 

• Federal agencies should identify where to refer employees for diagnostic testing. 
• Federal agencies should advise employees to stay home if they are sick. 
• Federal agencies should conduct daily in-person or virtual! health checks (e.g., symptom and 

temperature screening) to identify employees with signs or symptoms consistent with COVID-19 before 
they enter a facility, in accordance with CDC's Guidance for Businesses and Employers Responding to 
Coronavirus Disease 2019. 
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• Workers with COVID-19 symptoms should be immediately separated from other employees, customers, 
and visitors, and sent home or to a healthcare facility, depending on how severe their symptoms are, 
and follow CDC guidance for caring for oneself. 

• Symptomatic workers waiting for test results should isolate at home to keep potentially infected 
workers out of the federal workplace. 

• Federal employees are encouraged to implement flexible, nonpunitive sick leave and supportive policies 
as part of a comprehensive approach to prevent and reduce transmission among employees. 

• Positive test results using a viral test should be interpreted to indicate that a person has COVID-19 and 
should not come to work and should isolate at home. Decisions to discontinue isolation for workers with 
COVID-19 and allow them to return to the workplace may follow either a symptom-based, time-based, 
or a test-based strategy. In most cases, a test-based strategy to end isolation is not recommended (see 
the "How to determine resolution of infection" section below). 

Testing asymptomatic persons with recent known or suspected exposure to SARS-CoV-2 

Federal employees who have been exposed at work or outside of work should receive diagnostic testing. 
• Because of the potential for asymptomatic and pre-symptomatic transmission of SARS-CoV-2, it is 

important that workers exposed to people with known or suspected COVID-19 be quickly identified and 
quarantined. While CDC continues to recommend a 14-day quarantine for unvaccinated individuals who 
are close contacts of a person with COVID-19, viral testing may also be used as part of an option 
to shorten the quarantine period. 

• Viral testing is recommended for workers immediately after being identified as a close contact, and if 
negative, they should be tested again in 5-7 days after last exposure or immediately if symptoms 
develop during quara111tine. 

• For workers who previously received positive test results and do not have symptoms of COVI D-19, 
retesting is not recommended for up to 3 months from their last positive test result, and they do not 
have to quarantine as long as they do not develop new symptoms. 

• Most workers who are fully vaccinated against COVID-19 are not required to quarantine or be tested if 
they are exposed, if they show no symptoms; however, they should still monitor for symptoms of 
COVID-19 for 14 days following an exposure. Fully vaccinated workers in non-healthcare congregate 
settings and other high-density workplaces should be tested after an exposure. 

Federal agencies should provide diagnostic testing for employees who had close contact (within 6 feet for a 
combined total of 15 minutes or more during a 24-hour period) with persons with COVID-19 at work. 

• This testing should be provided at a convenient place and time and at no cost to the employee. 

Federal agencies should refer or provide diagnostic testing for any employee who had close contact (within 6 
feet for a combined total of 15 minutes or more during a 24-hour period) with persons with COVI0-19 outside 
of work. 

Federal agencies can consider providing diagnostic testing for employees who might have been in close 
contact (possible contacts) in the workplace with persons diagnosed with COVID-19. 

• A risk-based approach to testing possible contacts of a worker with confirmed COVID-19 may be applied. 
Such an approach should take into consideration the likelihood of exposure, which is affected by the 
characteristics of the workplace and the results of contact investigations. 
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• Broader testing (i.e., testing beyond individually identified close contacts to those who are possible close 
contacts), such as targeting workers who worked in the same area and during the same shift, but not 
identified as close contacts, may be considered as part of a strategy to control the transmission of SARS-
CoV-2 in the workplace. High-risk settings with potential for rapid and widespread dissemination of 
SARS-CoV-2 include: 

o Workplaces where workers are in the workplace for long periods (e.g., for 8-12 hours per shift) 
and have prolonged close contact with coworkers (e.g., working in an air traffic control tower). 

o Workplaces where employees live in communal living arrangements (e.g., workers on vessels or 
in wildland firefighter camps). 

o Workplaces with populations at increased risk for severe illness if they are infected and 
workplaces in rural areas or with older workers. 

o Workplaces where the risk to the government's mission is high if an outbreak occurs 
• Onsite testing capacity, if developed, may be exceeded when many workers participate in broader 

testing. Performing Broad-Based Testing for SARS-CoV-2 provides consideration on the logistics of 
broader testing. Alternatively, broader testing can be performed at other testing locations. 

Federal agencies can consider offering testing as part of an option to shorten the quarantine period to 
mitigate staffing shortages, but this is not the preferred option for reducing the risk of SARS-CoV-2 
transmission. 

• Federal agencies should consider workplace characteristics when determining if this additional 
transmission risk is acceptable (e.g., level of community transmission, ability to maintain physical 
distancing, proportion of employees at increased risk for severe illness, and priority of operations). 

Screening Testing 

Testing asymptomatic persons without known or suspected exposure to SARS-CoV-2 
Viral testing of asymptomatic workers without known or suspected exposure to SARS-CoV-2 (screening testing) 
may be useful to detect SARS-CoV-2 early and stop transmission quickly, particularly in areas with community 
COVID-19 indicators in the moderate to high categorizations (Table 2, Table 3). Persons with asymptomatic or 
presymptomatic SARS-CoV-2 infection are significant contributors to SARS-CoV-2 transmission. Screening testing 
should be used as an addition to, not as a replacement for, other prevention strategies. 

Fully vaccinated workers should continue to follow employer guidance, such as Executive Order on Protecting 
the Federal Workforce and Requiring Mask-Wearing and 0MB Memorandum M-21-15, COVID-19 Safe Federal 
Workplace: Agency Model Safety Principles. Please see Interim Public Health Recommendations for Fully 
Vaccinated People for more information. 

Types of federal workplaces that might consider implementing screening include: 

• Workplaces at increased risk of introduction of SARS-CoV-2 (e.g., workplaces where workers are in close 
contact with the public or workplaces in communities with moderate to high transmission). 

• Workplaces where there is a higher risk of SARS-CoV-2 exposure or transmission (e.g., workplaces where 
physical distancing is difficult and workers might be in close contact). 

• Workplaces where SARS-CoV-2 infection among employees will lead to greater negative impact, such as 
o Workplaces in remote settings where medical evaluation or treatment may be delayed. 
o Workplaces where continuity of operations is a high priority. 
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o Workplaces with a high proportion of employees or other people (e.g., visitors) at increased risk 
for severe illn¤ss. 

o Workplaces where there is a high likelihood of impacting mission critical activities. 

Guidance for federal agencies implementing a screening testing program 

Type of test 
• Important attributes to consider when selecting the type of test or tests used for screening include 

ready availability, cost, and rapid turnaround time. 
• A screening program with either NAATs or antigen tests could be effective in helping to prevent 

transmission. 
• Tablle 1 summarizes some characteristics of NAATs and antigen tests to consider for a screening testing 

program. 
• Employees with a positive NAAT result should not come t-o work and should isolate at home. A negative 

NAAT result is interpreted as no evidence of SARS-CoV-2 infection at the time when the testing 
specimen was collected. Employees who test negative should continue to take steps to protect 
themselves and others. 

• Some antigen test results should be considered presumptive (preliminary results) and require 
confirmatory testing. Asymptomatic employees who have a positive antigen screening test result should 
undergo a laboratory-based confirmatory NAAT. They should not come to work and should quarantine 
at home during confirmatory testing. Refer to CDC's Interim Guidance for Antigen Testing for SARS-CoV-
£ for more information on how to interpret antigen test results. 

Table 1. NAATs and Antigen Test Differences to Consider When Planning a Screening Testing Program 

' Characteristic NAATs 
Detection target Viral ribonucleic acid (RNA) 
Specimen type Nasal, Nasopharyngeal, Oropharyngeal, 

Sputum (most tests), Saliva (few tests) 
Sensitivity I Varies by test, but generally high for 

laboratory-based tests but moderate to high 
for POC tests 

Specificity High 
Advantages Most sensitive test method available 

Usually does not need to be repeated to 
confirm results 

Short turnaround time for NAAT POC tests, 
but few available 

Disadvantage5l Higher cost per test 
Longer turnaround time (1-3 days) is less 
effective for interrupting virus transmission, 
except for POC versions 

POC, point of care. 

May detect viral RNA after risk of 
1 transmission has passed 

Antigen tests 
Viral protein 
Nasal, Nasopha ryngea I 

I Varies depending on the course of infection, but 
generally moderate-to-high at times of peak viral 
load* 
High 
Short turnaround time (approximately 15 minutes) 
When performed at or near POC, allows for rapid 

I 
identification of infected workers, thus preventing 
further virus transmission at the workplace 

Lower cost per test 
[ May need confirmatory testing 

I 

Less sensitive (more false negative results) 
compared to NAATs, especially among 
asymptomatic people 

0 The decreased sensitivity of antigen tests might be offset if the point-of-care antigen tests are repeated more 
frequently (i.e., serial testing at least weekly). 
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Frequency of screening testing 
Serial testing is testing that is repeated over time (e.g., weekly), either on the same individual or on the same 
group (e.g., a workplace or segment of a workplace). 

• Serial testing is primarily used for screening but could also be used for diagnostic purposes. 

8 

• Because there could be a delay between the time a person is exposed to the virus and the time the 
infection can be detected by testing, early testing after exposure at a single time point might miss many 
infections. 

• Serial testing can be more likely to detect infection than testing done at a single point in time. It can also 
help identify persons who were originally not exposed nor infected but who subsequently became 
exposed and infected during the time between tests. 

Federal worlkplaces should consider the following factors when determining the frequency of screening testing: 

• Availability of testing, short turnaround time (e.g., same day), and cost. 
• Latency time period between exposure and development of a positive SARS-CoV-2 viral test. 
• Workplace characteristics. 
• Level of community transmission (Table 2, Table 3). 
• How many employees tested positive during previous rounds of testing. 
• Relevant experience with outbreaks at tthe workplace. 

Table 2. Community Indicators at the County Level@ 
Indicator Low Moderate Substantial High 

Transmission Transmission Transmission Transmission 
(Blue) (Yellow) (Orange) (Red) 

Cumulative number of new cases per 100,000 <10 10-49 50-99 .2:100 
persons within the last 7 days* 
Percentage of NAA Ts that are 12ositive during the <5% 5%-7.9% 8%-9.9% _2:10% 
last 7 days t 

Indicators should be calculated for counties or core based statistical areas, although in rural areas with low 
population density, multiple jurisdictions might need to be combined to make the indicators more useful for 
decision-making. The indicators listed can be found by county on CDC's COVID Data Tracker Website under 
"county view." 

@ If the two indicators suggest different transmission levels, the higher level should be selected. 

* Number of new cases in the county (or other administrative level) in the last 7 days divided by the population 
in the county (or other administrative level) and multiplying by 100,000. 

• Number of positive tests in the county (or other administrative level) during the last 7 days divided by the total 
number of tests resulted in the county (or other administrative level) during the last 7 days. Calculating Severe 
Acute Respiratory Syndrome Coronavirus 2 (SARS-CoV-2) Laboratory Test Percent Positivity: CDC Methods and 
Considerations for Comparisons and Interpretation. 
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Table 3. Potential Actions based on Community Indicator Level 
Low Moderate Substantial High 

Prevention Strategy Transmission Transmission Transmission Transmission 
(Blue) (Yellow) (Orange) (Red) 

Facilitate diagnostic testing for symptomatic persons 
and all close contacts of cases 

Facilitate diagnostic testing for symptomatic persons 
and all close contacts of cases 
Implement screening testing of workplaces or segments 
of workplaces at least weekly plus facilitate diagnostic 
testing of symptomatic persons and close contacts 

Implement screening testing of workplaces or segments 
of workplaces at least weekly plus facilitate diagnostic 
testing of symptomatic persons and close contacts 

Other considerations 
State, local, territorial, and tribal health departments may be able to provide assistance on any local context or 
guidance impacting a federal workplace. 

Before testing a large proportion of asymptomatic workers withoiut known or suspected exposure, federal 
agencies should have a plan in place for how they will do the following: 

• Ensure access to clinical evaluation and confirmatory testing when needed. 
• Ensure test results are reported to public health departments. 
• Modify operations based on test results. 
• Collaborate with public health departments in workplace case investigation and contact tracing. 
• Manage a higher risk of false positive results in a low prevalence population. 

Federal agencies should provide testing for employees traveling on official business in accordance with CDC 
guidance on domestic and international travel during COVID-19. 

• All travelers are required to wear a mask on all planes, buses, trains, and other forms of public 
transportation traveling into, within, or out of the United States and in U.S. transportation hubs such as 
airports and stations. 

• All travelers should know and follow all recommendations and requirements at every travel destination 
on their journey, including requirements for their home jurisdiction (i.e., all local, state, territorial and 
international requirements). 

• All travelers should self-monitor for COVID-19 symptoms after travel. 
• All air passengers coming to the United States. including U.S. citizens, are required to have a negative 

SARS-CoV-2 test result or documentation of recovery from COVID-19 before they board a flight to the 
United States. 

• CDC recommends that unvaccinated travelers get tested with a viral test 1-3 days before travel and 3-5 
days after travel, combined with a period of 7 days of self-quarantine. Employees should not travel if 
they have a positive test result or are awaiting results. 

• Fully vaccinated travelers do not need to get tested before or after domestic travel or quarantine unless 
their destination requires it. 
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• For international travel. CDC recommends that fully vaccinated travelers do not need to get tested 
before leaving the United States unless the travel destination requires it. They should get tested 3-5 
days after travel but do not need to quarantine fin the United States following international travel. 

How to Determine Resolution of Infection 
Federal agencies should follow CDC guidance on Disposition of Non-Hospitalized Patients with COVID-19. 

• The decision to end isolation and return to the workplace for employees with suspected or confirmed 
SARS-CoV-2 infection should be made in the context of clinical and local circumstances. 

• In most cases, a test-based strategy to end isolation and return to the workplace is not recommended. 

Additional Resources 
CDC 

• CDC COVID-19 Website 
• CDC Data Tracker 
• Business and Workplaces 
• General Business Frequently Asked Questions 
• Overview ofTesting for SARS-CoV-2 (COVID-19) 
• Testing in Non-Healthcare Workplaces 
• Testing Strategy for Coronavirus (COVID-19) in High-Density Critical Infrastructure Workplaces after a 

COVI D-19 Case is Identified 
• Public Health Recommendations for Fully Vaccinated People 

OSHA 
• OSHA COVID-19 Website 
• Protecting Workers: Guidance on Mitigation and Preventing the Spread of COVID-19 in the Workplace 
• OSHA Injury and Illness Recordkeeping and Reporting Requirements 

FDA 
• Emergency Use Authorizations (EUAs) for SARS-CoV-2 Diagnostic Tests 
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• Recommending that if you had severe illness [1 or have a weakened immune system, consult your doctor before 
ending isolation. Ending isolation without a viral test may not be an option for you. If you are unsure if your symptoms 
are moderate or severe or if you have a weakened immune system, talk to a healthcare provider for further guidance. 

• Clarifying that after you have ended isolation, if your COVID-19 symptoms worsen, restart your isolation at day 0. Talk 
to a healthcare provider if you have questions about your symptoms or when to end isolation. 

• Recommending screening testing of asymptomatic people without known exposures will no longer be recommended 
in most community settings. 

• Emphasizing that physical distance is just one component of how to protect yourself and others. It is important to 
consider the risk in a particular setting, including local COVID-19 Community Levels and the important role of 
ventilation, when assessing the need to maintain physical distance. 

Actions to take will continue to be informed by the COVID-19 Community Levels, launched in February. CDC will continue 
to focus efforts on preventing severe illness and post-COVID conditions, while ensuring everyone have the information 
and tools, they need to lower their risk. 

This updated guidance is intended to apply to community settings. In the coming weeks CDC will work to align stand-
alone guidance documents, such as those for healthcare settings, congregate settings at higher risk of transmission, and 
travel, with today's update. 

### 
U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES [1 

CDC works 2417 protecting America's health, safety and security. Whether disease start at home or abroad, are curable or 
preventable, chronic or acute, or from human activity or deliberate attack, CDC responds to America's most pressing 
health threats. CDC is headquartered in Atlanta and has experts located throughout the United States and the world. 
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From: Safer GSA Workforce 
<saf ergsawo rkf orce@gsa.gov>, 
Date: Mon, Aug 15, 2022 at 8:31 AM 
Subject: Important Information Regarding COVID-
19 Screening Testing 
To: Safer GSA Workforce 
<safergsaworkforce@gsa.gov> 

The GSA Screening Testing Program will be 
suspended beginning today, 8/15/2022. All 
employees reporting to a GSA faoility in an area of 
high or medium community level will no longer be 
required to complete screening testing prior to 
facility entry,. 

GSA is currently reviewing new COVI D-19 guidance 
released from the Centers for Disease Control and 
Prevention (CDC) and the Safer Federal Workforce 
Task Force (SFWTF) and will be providing 
additional information soon. 

Exhibit H 
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COVID-19 Data 

The latest novel coronavIrus COVID-19-related data and maps for the City of St. Louis 
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w Walgrffns COVID-19 Index 

(D Proportion of Tests by Vaccination Status 05/08/2022- 05/14/2022 Pos1tiv1ty Rate 
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NGA/ 1402.1 

from a foreign duty station, an employee is permitted to irelain the higher leave balance, 
up to 360 hours, as the personal leave ceiling. An individual with a leave ceiling above 
240 hours has that higher leave ceiling permanently reduced in any leave year in which 
the annual leave balance at the end of the leave year is less than it was at the start of 
the leave year IAW Reference (a). 

2. Advanced Annual Leave. 

a. Pennanent emplo,yees may request advanced annual leave up to the number of 
hours of leave that will be accrued by ~he employee during the remainder of ~he leave 
year. New employees are eligible to receive advanced annuaJ leave with the exception 
noted in paragraph 2.b. NGA advances annual leave irrespective of existing leave 
balances. 

b. When an emplo,yee is serving under a temporary appointment or under the two-
year trial pe11iod, annual leave advanced should not ,exceed the amount that will be 
subsequently earned before the not-to-exceed date of the appointment or the trial 
period end. 

c. An employee is required to repay advanced annual l,eave, except in very limited 
circumstances (e.g., disability, retirement, or death). A supervisor should not. advance 
annual leave when it is known (or reas,onably expected) that the employee will not 
retum to duty. An employee who leaves Federa;I service prior to complete repayment of 
advanced leave is required to repay the remaining balance IAW Reference (n). 

3. Restored Annual L,eave. Supervisors and employees coordinate leave use to prevent 
forfeiture at the end of the leave year because the employee exceeded the maximum 
carry-over allowed. If leave is approved for restoration, it is restored to the employee for 
a period of two years and carried in a separate restored leave account in the 
employee's Leave and Earnings Statement (LES), IAW Reference {n). Restored annual 
leave must be scheduled and used no later than two years after the termination date 
described in 1(b) IAW Refer1ences (n) and (r). 

a. Conditions for r,estoration. Annual leave in excess of the pemnitted ca11ry-over may 
be restored, when valiidated on a case-by-case basis, in the following situations: 

(1) Administrative error. When an administrative error causes the forfeiture of 
annual leave, the leave may be rrestored retroactively. 

(2) Exigencies of public business. Annua,I leave lost through exigencies of publlic 
business may be restored if the annual leave was schedul,ed and approved in writing or 
electronically before the start of the third biweekly pay period prior to the end of leave 
year. Supervisors and employees must ensme employees' leave is scheduled and 
approved before this date. 

Exhibit K 
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(2) A full-time employee who is caring for a family member(s) with a serious 
health condition may use up to 480 hours of sick leave in a leave year. A part-time 
,employee may be granted an amount of sick leave equal to 12 times the average 
number of hours in the employee's scheduled tour of duty each week IAW Reference 
(n). 

(3) If an employee previously has used any portion of the 104 hours of sick leave 
for general family care or bereavement purposes in a leave year, the amount is 
subtracted from the 480-hour entitlement An employee is entitled to no more than a 
combined total of 480 hours of sick leave each leave year for all family care purposes. 

3. Advanced Sick Leave. NGA may advance sick leave to an employee, for the same 
reasons it grants sick leave to an employee, subject to the limitations described below. 
Advanced sick leave is not granted if it is considered likely that the employ,ee will not 
return to duty for a sufficient period of time to repay the advanced leave (e.g., 
anticipated r,etirement or separation). Because advanced sick leave must be repaid, 
advance sick leave should not be granted when it is known (or reasonably expected) at 
the time advanced sick leave is requested that the employee will not loe returning to 
duty. 

a. NGA may advance up to 104 hours of sick leave to a full-time employee (for a 
part-time employee. amounts are prorated based on the number of hours in the 
,employee's workweek) IAW Reference (n): 

(1) To receive medical, dental, or optica!I examination or treatment. 

(2) To provide car,e for a family member who is incapacitated by a medical! or 
mental condition, or to tend to a family member receiving medical, dental, or optical 
,examination or treatment. 

(3) To provide car,e for a family member who would, as determined by the health 
authorities having jurisdicti,on, or by a health care provider, jeopardize the health of 
others by that family member's presence in the community because of exposure to a 
communicable dis,ease. 

(4) To make arrangements necessitated by the death of a family member, or to 
attend the ·funeral of a family member. 

b. NGA may advance up to 240 hours of sick leave to a full-time employee (for a 
part-time emp1Ioyee. amounts are prorated based on the number of hours in the 
,employee's workweek) IAW Reference (n): 

{1) Who is incapacitated for the perfonnance of their duties by physical or mental 
illness, injury, pregnancy, or childbirth. 

(2) For a serious health condition of the employee ,or a family member. 

17 Exhibit L 
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(3) When the employee would, as determined by the health authorities having 
jurisdiction or by a health care provider, jeopardize the health of others by their 
presence on the job because of exposure to a communicable disease. 

(4) For the care of a covered service member with a serious injury or illness, 
provided the employee is exercising their entitlement to FMLA leave to care f:or a 
covered service member IAW Reference (a). 

(5) For purposes related to the adoption of a child. 

c. The immediate supervisor may grant an employee's request for advanced sick 
leave (up to 240 hours) IAW sick leave la,ws and regulations for childbirth, adoption, or 
foster ca.re. An employee caring for a family member who is a birth mother is entitled to 
use sick leave for the mothers prenatal care, any period of incapacity due to her 
pregnancy. including severe morning sickness or medically prescribed bed rest, 
childbirth, for the mother's recovery from childbirth, or for the purposes relating to the 
adoption of a child. Employees may not use sick leave to bond with or care for a healthy 
newborn, adopted, or foster child. New employees are eligible to receive advanced sick 
leave. NGA grants advanced sick leave irrespective of the employee's existing annual 
leave balance. 

d. An immediate supervisor may advance a maximum of 104 hours per event. A 
second-!level supervisor or management official may approve additional hours for a 
maximum advancement not to exceed 240 hours IAW Reference (n). The following 
criteria may be considered when determining whether to grant advanced sick leave: 

(1) An employee's tenure in their appointment. 

(2) lihe established pattern of sick leave usage. 

(3) Stability of the employment record to include performance and conduct. 

(4) Whether advanced sick leave is justified by the situation. 

e. As an employee accrues sick leave, sick leave is cr,edited to the negative sick 
leave balance unti'I the advance of sick leave has been paid back in full. 

f. An employee who leaves Federal service prior to complete repayment of 
advanced sick leave is required to repay the remaining ba1lance. Repayment may be 
taken from the employee's final pay, lump.sum leave payment, or amounts due the 
employee from any source including travel and transportation. An employee approved 
for disability r,etirement by OPM who dies or is separated or resigns because of 
disability does not repay advanced sick leave IAW Reference (n). 

Exhibit L 
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UNITED STATES OF AMERICA 
MERIT SYSTEMS PROTECTION BOARD 

CENTRAL REGIONAL OFFICE 

CHRIS J. KROENUNG, 
Appellant, 

V. 

DEPARTMENT OF DEFENSE, 
Agency. 

DOCKET NUMBER 
CH-0752-23-0234-I-1 

DATE: January 12, 2024 

ORDER AND SUMMARY OF PREHEARING CONFERENCE 

On January 12, 2024, I held a prehearing conference attended by 

counsel for the parties. The following is a summary of topics discussed, along 

with my rulings on any motions addressed during the conference. 

Agency's Prehearing Submission 

During the conference we discussed the parties' respective prehearing 

submissions. All proposed agency witnesses were approved: 

• Justin Nahlik 

• Jo-Ellen Adkins 

• Vietta Williams 

The agency's proposed exhibits 1-8 included in its prehearing submission 

were admitted without objection. See Initial Appeal File (IAF), Tab 29. 

Appellant's Prehearing Submission 

The appellant's proposed witnesses were approved as follows: 

• Chris Kroenung (appellant) 



Appx322

2 

• Vietta Williamsd 

• Justin Nahlik 

Upon further discussion during the prehearing conference, the parties will 

attempt to reach agreed-upon stipulations as to the proffered testimony of Mike 

Glascock, Andrew Katze, and Don Leggins, who the appellant contends are 

comparators who are expected to testify as to the agency's disparate application 

of its COVID testing policies. If hearing testimony establishes facts inconsistent 

with their proffered stipulations, I may permit the parties to call these individuals 

as rebuttal witnesses upon good cause shown. 

The agency also objected to Brent Markem on the basis that his is the 

Deputy Director of NGA who was not involved in the appellant's discipline, and 

that other agency witnesses will be able to testify as to the policies that were the 

basis for the appellant's discipline. I sustained the agency's objection for the 

reason that other agency witnesses will be competent to testify as to the agency's 

policies and procedures with regard to COVID testing during the relevant 

timeframe. 

The appellant's proposed exhibits A-J were admitted. IAF, Tab 30. 

Hearing Information and Logistics 

The hearing will be conducted over Zoom for Government (ZfG) 

teleconference. The link and relevant information for joining the hearing was 

previously provided in the Hearing Order. The parties, counsel, and any 

witnesses will need to have stable internet access as well as a camera and 

microphone. The parties are responsible for distributing the hearing information 

to their respective witnesses. We will begin promptly at 9:00 a.m., CST, on 

January 17, 2024. No outside video or audio recordings are allowed, and the 

parties are expected to adhere to the ZfG Rules of Behavior. 
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The parties will not be required to make opening statements. The agency 

will present its case-in-chief first. The appellant will testify during his case-in-

chief. 

Legal Standards and Agency's Burden of Proof 

The appellant, Chris Kroenung, was employed with National Geospatial-

Intelligence Agency as an Aeronautical Analyst. He was removed from his 

position, effective March 4, 2023, based on a charge of conduct unbecoming a 

federal employee as a result of his refusal to abide by the agency's COVID 

testing policy and procedures as detailed in the notice of proposed removal dated 

October 24, 2022. See IAF, Tab 5 (agency file). 

To sustain an adverse action before the Board, the agency must prove by 

preponderant evidence the factual basis for the misconduct charged, and establish 

that disciplinary action, based on the proven misconduct, promotes the efficiency 

of the service. See 5 U.S.C. §§ 7513(a) and 7701(c)(l)(B); 5 C.F.R. § 1201.56(a) 

(ii). Preponderant evidence is the degree of relevant evidence that a 4 reasonable 

person, considering the record as a whole, would need to find that a contested fact 

is more likely true than untrue. 5 C.F.R. § 1201.4(q). The "efficiency of the 

service" requirement includes a showing that some disciplinary action is 

warranted (i.e., the "nexus" requirement) and that the particular penalty imposed 

by the agency is within the tolerable limits of reasonableness. Thus, three distinct 

elements must be proven by the agency in any adverse action. Pope v. U.S. Postal 

Service, 114 F.3d 1144, 1147 (Fed. Cir. 1997); Douglas v. Veterans 

Administration, 5 M.S.P.R. 280, 302-303 n. 67, 307- 308 (1981). Proof of one or 

more specifications supporting a charge is sufficient to sustain the charge·. See 

Greenough v. Department of the Army, 73 M.S.P.R. 648, 657 (1997); James v. 

Department of the Air Force, 73 M.S.P.R. 300, 303 (1997). 
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Inappropriate Conduct 

A charge of inappropriate conduct or conduct unbecoming is a generic 

charge in which the agency is required to prove by preponderant evidence that the 

appellant engaged in certain described conduct and that the conduct was 

improper, unsuitable, or detracted from the appellant's character or reputation. 

See Lachance v. Merit Systems Protection Board, 147 F.3d 1367, 1372 (Fed. Cir. 

1998). The justification and supporting facts upon which the agency's removal 

decision is based are set forth in the proposed removal and decision letter. 

Affirmative Defenses 

The appellant has not raised any specific affirmative defenses to the 

charged conduct and will contest the merits of the charge as well as the agency's 

application of the Douglas factors. 

Status of Settlement Discussions 

The parties continue to discuss potential settlement options and will report 

any developments to me as soon as possible by contacting the Central Regional 

Office. 

Corrections to Prehearing Conference Summary 

If either party objects to the summary contained herein, that party must 

notify the Board of any such objections in writing to be submitted not later than 

Tuesday, January 16, 2024 

FOR THE BOARD: 
David Lidow 
Administrative Judge 
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UNCLASSIFIED 

UNITED STATES OF AMERICA 
MERIT SYSTEMS PROTECTION BOARD 

CENTRAL REGIONAL OFFICE 

CHRIS J. KROENUNG ) 
) 
) 
) 
) 
) 
) 
) 
) 

DOCKET NUMBER 
CH-0752-23-0234-I-1 

Appellant, 

V. 

DEPARTMENT OF DEFENSE 
DATE: January 17, 2023 

Agency. 

PROPOSED TESTIMONIAL STIPULATIONS 

The parties stipulate that the following would be the testimony of the following 
witnesses. 

Chris Kroenung 

1. Mr. Kroenung, after returning from leave, chose to return to Geo-Areas, and the Agency 
told him that he needed to be re-trained in Geo-Areas, and that training could not be 
remote. 

2. Despite moving physically to Geo-Areas, Mr. Kroenung was never moved in the 
Agency's system, and Justin Nahlik remained his supervisor. 

Andrew Katze 

1. Andrew Katze is a Supervisor within Terminal En Route Procedw·es {TERPS). 

2. He was temporarily a branch chief for Terps months while Justin N ahlik was on leave to 
teach, from September 13, 2020 to July 17, 2021. 

3. Mr. Katze was on-site and would have meetings, planning sessions, and other in-person 
tasks. 

a. Meetings were limited, however, when community levels were medium to high. 

4. Mr. Katze was unvaccinated. 

5. Mr. Katze put in a religious accommodation request to not get vaccinated. 

6. In early 2022, the Agency began requiring Mr. Katze to test in order to come to work 
with a signed attestation that he had tested. 

UNCLASSIFIED 
Document Number: 2605636 e-Appeal Submission: 0111712024 08:29 AM ET MSPB Page 4 of 7 
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7. Perceiving a lack of guidance on how the Agency would like to receive the requested 
attestation, he created his own form with an area for a witness signature. 

8. His wife usually signed the witness attestation for him. 

9. On two occasions, the witness was his daughter, who was a minor at the time. 

10. Mr. Katze never asked for an accommodation for testing, but rather just began testing at 
home using the attestation form he created after reading the policy carefully. 

11. Mr. Katze informed his supervisor, Paul McLaughlin, on multiple occasions that he 
believed the testing was illegal. 

12. Mr. Katze formed the impression from his meetings with other managers that 
management held the unvaccinated and those with objections to testing in low esteem. 

13. They would refer to these employees in a derogatory manner, using tenns like "problem 
child" and "pain in the ass." 

14. Mr. Katze's impression does not amount to knowledge of the reasons for Appellant's 
removal. 

15. Mr. Katze has a friend who received the vaccine and he believes, along with that friend, 
that the vaccine caused a significant and life-threatening illness. 

16. Mr. Katze was not under the supervision of Mr. N ahlik. 

17. Mr. Katze is aware that his colleague, Dave Atkinson, never tested but was allowed on at 
least two occasions to come in person to work for meetings that management asked for 
him to attend in person. 

18. Mr. Katze is aware of this because of his friendshjp with Mr. Atkinson, whose work 
station is about 30 feet from his own. The two of them speak with one another about once 
a week. 

Mike Glascock 

1. Mr. Glascock is an Aeronautical Analyst. 

2. He worked in Geo-Areas and arrived there at roughly the same time that Mr. Kroenung 
arrived there. 

3. Mr. Glascock returned to Geo-Areas and completed his training there within two months. 

4. Mr. Glascock requested a religious exemption for the vaccine but never received an 
answer from management. 

UNCLASSIFIED 
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5. Because of that experience, although he objected to testing, he did not request an 
accommodation, judging it to an endeavor that would not produce any results or 
solutions. 

6. Mr. Glascock complied with testing requirements. 

7. Mr. Glascock is still employed at NGA. 

8. Mr. Glascock would be able to testify to the details of the 2022 Christmas Party / Open 
House. 

a. This occurred in December 2022. 
b. The community COVID levels were medium to high throughout all of December 

2022, and in any case were medium or high during the Open House. 
c. The Agency did not require visitors to the open house to test. 
d. The Christmas Open House did not occur at any point from 2004, when Mr. 

Kroenung began his employment with NGA, until 2022. 
e. Mr. Glascock was not in a position to know which attendees were vaccinated, 

which actually tested, and which ones had accommodations in place. 

Don Leggins 

1. Mr. Leggins works as an IT Analyst. 

2. Mr. Leggins submitted a request for, and received, a reasonable accommodation for the 
testing requirement. 

3. Since IT personnel were not eligible for telework, he asked for accommodation to the 
testing requirement. 

4. Mr. Leggins assumed work duties consistent with telework as a result of his request for 
reasonable accommodation. 

Document Number: 2605636 

Respectfully Submitted, 

E. Scott yd 
Lloyd, Lemmon, & Hale, PLLC 
15 Chester Street 
Front Royal, VA 22630 
(540) 823-1110 
scott@lloydlemmonhale.com 
Counsel for Appellant 

UNCLASSIFIED 
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CASE NAME: CHRIS J. KROENUNG v. DEPARTMENT OF DEFENSE 
DOCKET NUMBER: CH-0752-24-0234-I-1 
BEFORE: ADMINISTRATIVE JUDGE DAVID R. LIDOW JANUARY 17, 2024 

TRACK 1001 

00:00:01 ---------- 00:02:40 --------------OPENING REMARKS------------------ JUDGE LIDOW 

WITNESS: JUSTIN MATTHEW NAHLIK 
00:02:41 ---------- 00:30:26 --------------DIRECT ---------------------------------------------DAILEY 
00:30:27 ---------- 00:55:43 --------------CROSS -----------------------------------------------LLOYD 
00:55:44 ---------- 00:58: IO --------------DIRECT--------------------------------------------- DAILEY 
00:58: 11 ---------- 00:55:43 --------------CROSS -----------------------------------------------LLOYD 

WITNESS: JO-ELLEN ADKINS 
00:55 :44 ---------- 01 :00:00 -------------- DIRECT ---------------------------------------------DAILEY 

TRACK 1002 

WITNESS: JO-ELLEN ADKINS (CON'T.) 
00:00:01 ---------- 00: 11 :00 --------------DIRECT ---------------------------------------------DAILEY 
00: 11:01 ---------- 00:28:54 --------------CROSS -----------------------------------------------LLOYD 
00:28:55 ---------- 00:29: 18 -------------- REDIRECT -----------------------------------------DAILEY 
00:29: 19 ---------- 00:30:34 -------------- RECROSS -------------------------------------------LLOYD 

WITNESS: VIETIA SHIRL WILLIAMS 
00:30:35 ---------- 00:39:46 -------------- DIRECT---------------------------------------------DAILEY 
00: 3 9:4 7 ---------- 00: 52 :24 -------------- CROSS -----------------------------------------------LLOYD 

WITNESS: CHRIS J. KROENUNG 
00:52:25 ---------- 01 :00:00 --------------DIRECT---------------------------------------------- LLOYD 

Page 1 
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CASE NAME: CHRIS J. KROENUNG v. DEPARTMENT OF DEFENSE 
DOCKET NUMBER: CH-0752-24-0234-I-1 
BEFORE: ADMINISTRATIVE JUDGE DAVID R. LIDOW JANUARY 17, 2024 

TRACK 1003 

WITNESS: CHRIS J. KROENUNG (CON'T.) 
00: 00: 01 ---------- 00 :23 :40 -------------- DIRECT ----------------------------------------------LLOYD 
00:23 :41 ---------- 00:28:41 -------------- CROSS ----------------------------------------------DAILEY 
00:28:42 ---------- 00:30:06 -------------- REDIRECT ------------------------------------------ LLOYD 

00:30:07 ---------- 00:39:34 -------------- CLOSING REMARKS--------------------------- DAILEY 
00:39:35 ---------- 00:48:39 -------------- CLOSING REMARKS---------------------------- LLOYD 
00:48:40 ---------- 00:49: 19 -------------- CLOSING REMARKS --------------------------- DAILEY 
00:49:20 ---------- 00:50:35 -------------- CLOSING REMARKS------------------ JUDGE LIDOW 

Page2 
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AUTHENTICITY. CERTIFICATE 

"This is to certify the proceedings before 

ADMINISTRATIVE JUDGE Oo,v·i'J R. Li rAo t..0 

Regional (field) Office, U.S. i\/Ierit Systems Protection Board: 

in the matter of: 

(Appellant) 

vs. 

DE)f.l)AR"TMENT aF DEFEJ\JSE: 
(Agency)· 

of the 

DOCKET NUMBER: C H - u 7 ~."l. -.;l 3- 0~ 3 Y -I, _j_ 

at C h i c.°' 0i o I l l i in o is 
..J . 1 (City/State) 

on \.,Ve d vu,_ s al"'';' , J 01Ae1 "'-Y-{e ll :!!:, , d C J. '-I 
(Dae) · 

were held as herein recorded and that these are the original mQnitored 

hearing tape(s)/CD-Rom(s) t.hereof." 

j\ ''- A·. }/ • 
,[JX"AJ\41/i 

(Court Reporter) 



Appx337

UNirED STATES OF AMERICA 

MERIT SYSTEMS PROTECTION BOARD 

C&NTRAL R&GIONAL OFFICE 

5 CHRIS J. KROENUNG, 

Appellant, 

7 v. 

Docket No. 

CH-0752-23-02 34-1-1 

8 DEPARTM!lNT OF DEF!lNSE, 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Agency. 

Merit Systems Protection Soard 

Kluczynski Federal Building 

230 South Dearborn Street 

Zoom for Government 

Chicago, Illinois 606Qq 

Wednesday, 

January 17, 2024 

20 The above-entitled matter came on for hearing, 

21 pursuant to notice, at 8:30 a.m. 

22 

23 

24 

25 

8 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BEFORE: DAVID R. LI DOW 

Administrative Judge 

LeGRAND REPORTING & TRP,NSCRIBING SERVICES 
(630) 894-9389 

I N D E X 

WITNESSES 

Justin Mathew Nahlik 30 43 

Jo-Ellen Adkins 48 55 64 

Vietta shi r l Williams 66 n 
Chris J. Kroenung 81 101 105 

LeGRAND REPORTING & TRANSCRIBING SERVICES 
(630) 894-9389 

3 

46 

64 

10 

11 

12 

13 

l 4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

APP£ARANCES: 

On Behalf of the Aopellant: 
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PROCEEDINGS 

(8:38 a.m.) 

ADMINISTRATIVE JUDGE LIDOW: Good morning, 

everyone. This is Administrative Judge David Lidow. We're 

convening this morning for a hearing in the matter of Chris 

Kroenung v. The Departinent of Defense. Ic.' s case No. 

CH-0752-23-0234-I-1. I:t is Wednesday, January 17th, 2024 at. 

approximately 8: 37 a .m. Central Time. 

Can I ask the parties just to state t.heir 

10 names and appearances for the record, please? We can start 

11 with the Appellant, Mc Kroenung. 

12 MR. KROENUNG: Chris Kroenung. What else did you 

13 want me to answer? 

14 ADMINISTRATIVE JUDGE LIDOW: Oh, that's it, and 

15 then the rest of the actorneys can go now. 

16 MR. LLOYD: Okay, so Scott Lloyd appearing for, as 

17 the Attorney for Appellant, Mr. Chris Kroenung. 

18 

19 Agency? 

20 

ADMINISTRATIVE JUDGE LIDOW: Okay, and for the 

MR. DAILEY: Dennis Dailey, Your; Honor, on behalf 

21 of the National Geospatial-lntelligence Agency. 

22 

23 well. 

24 

25 thanks. 

MR. FORSGREN: And Ben Forsgren for the Agency, as 

ADMINISTR,\TIVE JUDGE LIDOW: Okay, perfect, 
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So, this hearing is being conducted via Zoom 

2 for Government. I've instructed the part.ies that. t.here are 

3 no outside recordings permitted1 with the exception of the 

court repoi;ter; • s audio recording_ 

Just a few preliminary matters befoi;e we 

begin with witness testimony. The parties filed, chis 

7 morning, some agreed st.ipulat.ions, which I've accepted into 

6 t.he record. I've issued the pre-hearing conference Summary 

and Order, which the parties have not raised any objection 

10 to. 

11 so, I think the record is now complete, with 

12 the exception of the hearing testimony. so, we can 90 ahead 

13 and get. start.ed. There's a wit.ncess in the waiting room, Mr. 

14 Dailey, and that is Justin Nahli !k. 

15 Is he the Agency's first wit.ness? 

16 

17 

MR. DAILEY: He is, Your Honor. 

A,[)MINISTRATIVE JUDGE L]DOW: Okay, so I'm going to 

18 go ahead and admit him now. 

19 

20 

21 sir? 

22 

Mr. Nahlik, good morning. You're muted. 

MR. NAHLIK: Okay, good morning. How are you, 

ADMINISTRATIVE: JUDGE LlDOW: Good morning. Fine, 

23 thank you. Thanks for waiting. You' re going to be the 

24 first witness~ and I just want to make sure, before we go on 

25 the i;ecord, that you can see everyone and hear everyone 
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DIRECT EXAMINATION 

2 BY MR. DAILEY, 

8 

Q Good morning, Mr. Nahlik. What. was your position 

in August, 2022? 

A 

Q 

A 

Q 

Supervisor in NGA. 

In that position, did you supervise Mr. Kroenung? 

I did. 

Can you give me just a brief, kind of general, 

unclassified, of course, idea of what Mr. Kroenung <lid for 

10 the NGA? 

11 A !For my branch 1 he was a Terminal Instrument 

12 Designer. So, he developed procedures for military pilots 

13 to fly to 1 fly in and land in airports. 

14 Q Okay, I'm going to shOi'I you some exhibits as we 

15 talk t.oday, and I'm going to st.art. wit.h Agency Exhibit. No. 

16 1. St.and by just a moment., please. 

17 

18 

19 

20 

A 

Q 

A 

Mr. Nahlik, can you see that on t.he screen? 

can. 

Okay 1 can you tell me what this document is? 

It looks like the DoD policy for vaccinated and 

21 unvaccinated employees. 

22 Q So, I want to draw your at.tent.ion to page one of 

23 t.he exhibit under Subsection 2 titled DoD civilian 

24 employees. 

25 can you read the first sentence in that last 
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okay. Presumably you can. 

MR. NAHLIK: Yeah, it looks like it. 

ADMINISTRATIVE JUDGE LIDOW, Okay, vecy good. so, 

Mt. Dailey1 is the Agency ready to call its first witness? 

MR. DAILE¥: Vie a.re, Your Honor. 

ADMINISTRI\TIVE JUDGE LIDOW, /Ind who would that 

be? 

MR. DAILEY: Justin Nahlik. 

I\DMINISTRI\TIVE JUDGE LIDOW, Okay, and l 've 

10 admitted Mr. Nahlik into the hearing space. 

11 Good moc;ning, sir. can I ask you to raise 

12 youi; right hand? 

13 (Witness sworn.) 

14 Whereupon, 

15 JUSTIN MATHEW NI\HLIK, 

16 called as a witness herein, having been first duly sworn, 

17 was examined and testified as fol lows: 

18 ADMINISTRATIVE JUDGE LIDOW: And could I ask you 

19 to state and spell your full name for the record, please? 

20 THE WITNESS: Justin Mathew Nahlik1 J-u-s-t-1-n, 

21 Mathew is M-a-t-h-e-w. Last name is Nahlik, N-a-h-1-i-k. 

22 ADMINISTRATIVE JUDGE LIDO: Great, thank you very 

23 much. 

24 Mr. Daily, whenevei= you'te ready. 

25 

10 

11 

12 
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paragraph, beginning with at least weekly? 

A At. least weekly, COVID-19 testing is required to, 

for those DoD civilian employees who are not fully 

vaccinated and the CCC COVID-19 community level is high or 

medium in the country or equivalent jurisdiction where the 

coo facility is located. 

Q 

document? 

A 

Q 

A 

Q 

And can you read that date at the top of that 

August 8th, 2022. 

So, was this the policy in place in August., 2022? 

It was. 

And what did it mean to you that 1 well what did 

13 that policy mean to you in that sense that you just read? 

14 A Any employee that is not vaccinated is required to 

15 show a COVID-19 t.est before t.hey can into work t.hat day. 

16 Q And what was your underst.anding of Mr. Kroenung' s 

17 vaccination st.at.us prior to his removal from the Agency? 

18 

19 

A 

Q 

He was an unvaccinated employee. 

Okay 1 I'd like to show you Agency Exhibit No. 7. 

20 Can you tell me what that document is? 

21 

22 

23 

24 

A 

Q 

A 

Q 

It looks like an MFR. 

And can you, did you draft this one? 

It. looks like it. 

Can you t.ell me -- I'm sorry, can you read that. 

25 first paragi;aph under the background heading? 
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Mr. Chris, Christopher Kroenung SFAGC is a non-

2 vaccinated employee who has refused to comply wit.h NGA' s 

3 covid testing protocols since implementation of the 

i;equirement. Based on this non-compliance, he was issued a 

5 Letter; of Reprimand in February, first offense, and :teceived 

a 10-day suspension in July, second offense. 

Q So, the document st.arts off by saying that he was 

6 an unvaccinat.ed employee. What vaccination are you 

referring to there? 

10 

11 

A 

Q 

12 COVID-19? 

13 II 

The COVID-19 vaccination. 

And how did you know he was unvaccinated against 

Chris told us many times that he was not 

14 vaccinated, and I think in PeoplceSoft he, he refused to, or 

15 

16 

think in PeopleSoft he said that, as well. 

Q So, under the DoD policy you just read a minute 

17 a.go, would Mr. Kroenung, as an unvaccinated employee be 

18 i:-equired to test for COVID-19 prior to entering DOD 

19 facilities? 

He would. 20 

21 

II 

Q And you just read in the memo that he consistently 

22 refused to comply with test requirements since they were 

23 implemented? Do you recall his reasoning for refusing to 

24 comply with testing i:-equirements? 

25 A He thou-ght they wei:-e unlawful and, and he refused 

days? 

II 

Q 
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He did not. 

Please look at the nexir. section, Section 4, 

11 

regarding reasonable accommodation. Why was that paragraph 

5 included in t.he reprimand here? 

A As I understand it, Chris could have applied for a 

7 reasonable accommodation to not do the testing program. 

8 

10 

11 

Q Did Mr. Kroenung ever request a religious or a 

medical accommodation for testing requirements? 

II 

Q 

He did not. 

You testified that he didn't comply with 

12 management directive in the reprimand to be tested within 

13 seven days. Did he face progressive discipline for not 

14 complying with the seven days? 

15 

16 

17 

18 

II 

Q 

II 

Q 

He did. 

And what discipline came next? 

A 10-day suspension. 

So, l 'd like to show you 1 in the initial .Agency 

19 file, page 50, which is -- can you see that on the screen 

20 here? 

21 

22 

23 

24 

A 

Q 

II 

Q 

I can. 

Do you know what that document is? 

Notice- of Proposed Removal. 

So, the specifications are on page 51. How many 

25 specifications a.re there? 
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10 

to do it. He thought it was unlawful. 

Q And you read that Mr. Kroenung was initially 

issued a Letter of Repcimand in February, 2022 for his fitst 

offense? 

A 

Q 

Yes, sir. 

I'd like to show you a document located in the 

initial Agency file on page- 57. Can you see that? 

I can. A 

Q Is this the Letter of Reprimand you were referring 

10 to in yout memo? 

It is. 11 

12 

A 

Q so, the specification here is on page 58. Why did 

13 you read -- I 1 m sorry, why did you issue Mr. Kroenung this 

14 Letter or Reprimand? 

15 A He refused to, he refused to test before he came 

16 into NGA facilities. 

17 Q can you please look at the second para.graph under 

18 section 3, and read that second sentence in the pac-agraph 

19 beginning with please be advised? 

20 A Please be adv-ised that you have seven calendar 

21 days from the date of this notice to comply with the Agency 

22 COVI0-19 testing program. 

23 

24 

25 

Q 

A 

Q 

A 

Q 

Did he comply with the seven calendar days? 

He did not. 

Oid he comply sometime after the seven calendar 
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Two. 

I'm sorry, t.his is the Proposed Removal; I 

apologize. Let me show you; that's not the document. I 

intended to show you. My apologies. 

No worry. 

12 

II 

Q can you show me what this -- can you tell me what 

this document is? 

A 

Q 

Notice of Proposed 10-day suspension. 

Okay, and th@ specifications are on the next page 

1 o here; how many specifications are the-re? 

11 

12 

13 

II 

Q 

II 

Three. 

And what is Specification No. l? 

On the 24th of February, he failed to comply with 

14 the Agency COVID-19 testing program within seven days, 

15 calendar days, calendar-day timeframe- specified in the 

16 Letter of Reprimand issued on the 17th of February. 

17 Q So, was that for not. complying within the seven 

18 days, as directed by the reprimand? 

19 

20 

21 

A 

Q 

A 

Yes. 

And what are Specifications 2 and 3 for? 

On March 1st, you failed to with the Agency COVIi)-

22 19 testing program when you notified the supervisor you did 

23 not plan to come to work that week based on the- testing 

24 requirement. 

25 And then, Spec 3 was on the next week; on 
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March 7th, you failed t.o comply with the Agency COVID-19 

2 t.@sting program when you notified your supervisor you did 

3 not plan to come to work that week based on testing 

i;equirements. 

l3 

Q so, I'd like to you page 42 of the initial Agency 

file, and this is the decision on the 10-day suspension. 

7 Was the 10-day suspension, ultimately, carried out? 

II 

Q 

It was. 

So, I'm going to show you page 43 here to try to 

10 establish a timeline. Nhat are the effective dates of his 

11 suspension? 

12 A ~t"Otn, effective dates of suspension is 18-July, 

13 2022 through 27-July, 2022. 

14 

15 

16 

17 

18 

19 

20 

21 

Q 

II 

Q 

A 

Q 

A 

Q 

II 

22 29th. 

23 leave. 

Now. what --

Return date 

I'm sorry. 

Return date is July 28~h. 

Did he return to duty on Thursday, July 28th? 

He did not. 

And why not? 

He, I, he requested leave for the 28th an<I the 

think that's a Thursday and Friday; he requested 

24 Q so, because he attached a couple days of leave to 

25 his 10-day susper'lsion, was he expected next to c-epoct for 

Exhibit. 

Thanks. 
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ADMINISTRATIVE JUDGE LIDOW: Yes, perfect. 

MR. DAILEY: Great. 

5 BY MR. OAILE:Y: 

Q so, can you see that on the screen,· it's two 

7 pages, right? 

8 Yes. 

Can you t.ell me what this document is? 

15 

10 

II 

Q 

II It looks like an e-mail from Chris to me or me to 

11 Chris, somewher.e around there. 'J'hat one's from Chris; I can 

12 see the Chris to me part. 

13 Q Okay, can you read Mr. Kroenung e-mail to you on 

14 August 1st? 

15 II understand that we are high on the Covi<I 

16 community level. I am requesting these annual sick leave or 

17 telework until the community level goes down to low. 

18 Q And was this the first day you were expecting him 

19 to come back to the office after his 10-day suspension? 

20 

21 

A 

Q 

And after that leave that he requested, yes. 

And can you read your, the first couple sentences 

22 of your response to Mr. Kroenung? 

23 II Good morning, Chris. After much consideration, I 

24 will grant you leave for this week, 8/1 through 8/5. That 

25 said, this is not sustainable as we continue to experience 
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duty Monday, August 1st? 

A 

Q 

He was. 

so, I'd to show you what's ma_rked Agency Exhibit 

4. can you see that on the screen? 

A 

Q 

A 

Yes, ba:rely. 

Okay, let me zoom in here. Is that better? 

That's better:. 

14 

I\DMINISTRI\TIVE JUDGE LIDCW: And I apologize; let 

me interrupt. for a second. 

10 vrhen you refer to Agency Ex:hibit whatever 

11 numb-er it is, you' re talking about the exhibits that were 

12 part of the Agency's pee-hearing submission? 

13 MR. DAILEY: Yes, Your Honor, and it.'s my 

14 understanding that they have been admitted. I don't need to 

15 seek. admission at this point? 

16 ADMINISTRATIVE JUDGE LI DOW: Yes, that's right. 

17 jus~ wanted to clarify fo:r the record for whomever is 

18 reviewing this transcript. That any time a reference is 

19 made to an exhibit, it's the Agency's pre-hearing 

20 submission. And then, you will notify us when you' re 

21 looking at. the Agency file. 

22 

23 

24 

MR. DAILEY: Yes, sir. 

IIDMINISTRI\TIVE JUDGE LIDCW: Okay, thank you. 

MR. DAILEY: Yes, and up to this point I've been 

25 _referring to it as the initial Agency file versus Agency 
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16 

mission degradation in your absence; therefore, this is the 

last unplanned leave that I will approve. I request that 

you arrive Monday 

Q 

II 

Q 

Okay. 

-- morning, okay. 

I'm sorry, you can stop. so, what is your 

understanding oft the A.gency policy regarding planning and 

use of annual leave in advance? 

A You must use or, t.o get annual leave, you should 

10 request. it. in advance. 

11 Q So 1 I'd like to show you what is marked Agency 

12 Exhibit 8. Can you see that? 

13 

14 

15 

II 

Q 

A 

16 document.. 

17 Q 

can. 

And can you tel 1 me what this document is? 

It.'s our annual policy, or it's our leave policy 

In the first. paragraph there, can you read that 

18 highlighted section beginning with except for emergency 

19 situations? 

20 A Except for einergency situations, use of annual 

21 leave and, must be authorized in advance. 

22 Q Was Mr. Kroenung requesting significant amount.s of 

23 unplanned leave at. chis point? 

24 

25 

A 

Q 

He was. 

And what was his reason for taking that leave? 
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Q 

So, that he didn't have to test. for COVID-19. 

When Mr. Kroenung needed unplanned or erne rgency 

3 sick leave, did you approve his leave tequests? 

A 

Q 

did. 

When he requested annual leave in advance, for 

whatever reason, did you approve his advanced leave 

7 requests? 

II 

Q 

I did. 

Did you allow any other employees under your 

10 supervision to use same-day annual leave requests to avoid 

11 complying with testing? 

12 

13 

A 

Q 

I did not. 

Did you allow any other employees under your 

14 supervision to telework in order to avoid testing 

15 requirements? 

16 

l7 

II 

Q 

I did not. 

Did you have any other employees under yo·ur 

18 supervision that refused to comply with COVID-19 testing 

19 i:-equirements? 

20 

21 

II 

Q 

I did not. 

Was Mr. Kroenung the only employee under your 

22 supervision that engaged in this conduct? 

23 

24 

II 

Q 

He was. 

so, what about outside your supervision? Were 

25 there other employees that refused to test? 
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August and work. 

Q And after you cold him in that e-mail he was 

expected back on August 8th and must comply with testing, 

please look at how he responded to you at the top of page 

5 one here. can you go ahead and read that first couple 

sentences? 

A Thank you for approving my leave. My status on 

8 refusing to cest has not changed., nor will it change. 

Q How did you interpret ir.hat response from Mr. 

10 Kroenung? 

ll A believe that Chris would never test for COVID-

12 19. And he said many times that he would never test for 

l 7 

19 

13 COVID-19, nor will it ever change in the future. I, I never 

14 believe it will. 

15 Q So, now that you told him he was expected to 

16 return to duty on August 8th, do you request. what the CDC 

17 communi t.y transmission level was for St. Louis on August 

18 8th? 

19 

20 

A 

Q 

I think it was medium or high. 

Okay, so I'm going to show you what's marked 

21 Agency Exhibit 2. It I s pretty small; can you see that on 

22 the screen? 

23 

24 

25 

II 

Q 

A 

I, I can. 

Can you tell me what this document is? 

It's a1 either1 it's either, we get an e-:rnail, and 
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A I've heard rumors of other people refusing to 

2 test, but I know peopl@ that have tested, too, to come into 

work I as well. 

Q Do you have any knowledge of those people's 

personal circumstances1 like reasonable accommodations or 

6 specific job duties that might allow for flexibility? 

A None of thos@ employees were under my supervision 

at the time. 

Q So, I'd like to go back to the e-mail at Agency 

10 Exhibit 4. And can you continue reading your response? I 

11 think you left off at therefore, this is the last unplanned 

12 leave that I will approve. 

13 A Okay, I request that you arrive Monday morning, 

14 the 8th of August, to begin your training. The COVID-19 

15 testing is still required, and you are still on asking for 

16 COVID-19 according to NGA and DoD regulations. I expect you 

17 to furnish pc-oof of neg-ative COVID-19 tesc. 

18 

19 

20 

21 

Q 

A 

Q 

A 

so --

Please 

I'm sorry. 

I'm sorry, just says please call me if you need 

22 anything or you are confused by anything. 

23 Q Thank you. So, based on your e-mail, what was 

24 your expectation for Mc. Kroenung when he returned to duty? 

25 A I expected him to come into wod;. on the 8th of 
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it's also on our website, saying what the current masking 

and testing requirement was. 

\~hat was the date of this? 

August, the week of August 8th. 

can you tell me what's NCE1 t,;Chl, A.RN? 

20 

Q 

A 

Q 

II NCE is NGA campus east out in the o.c. area. NC\\I 

10 

l l 

is in St. Louis1 and A.RN is the facility in i\cnold1 

Missouri. 

Q 

A 

Q 

And where did Mr. Kroenung work? 

NCW here in St. Louis. 

So 1 f-.;om the week of August 8th, what were the 

12 comm-unity transmission levels for NCW? 

13 

14 

II 

Q 

They were high_ 

So, under the DoD policy, what did that mean for 

15 unvaccinated employees like Mr. Kroenung? 

16 A If he wanted to come into work, it would require 

17 him to have a COVID-19 test. 

18 Q He was expected to come into wor;k on August 8th. 

19 The community transmission levels were high. What happened 

20 on A.ugust 8th? 

21 

22 

A 

Q 

He sent me an e-mail saying he wasn't coming in. 

Okay, so l 'd like to show you what's marked Agency 

23 Exhibit. 5. Can you se@ that on the screen? 

24 A can. 

25 Q I'll z.oom in a little bit there. 
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21 

I can see it. 

Q Okay, please review t.hat e-mail exchange at the 

3 very bottom and let me know when you've looked it over; --

A 

Q 

A 

Okay. 

and can you tell me what this document is? 

on the 8th of August, he sent me an e-mai 1 saying 

7 l 'm writing t.o you today to let you know that I'm refusing 

6 to test for t.he Coronavirus. 

Q And can you please read that first paragraph of 

10 your cesponse? 

11 A Good morning, Chris. Currently you, in your; 

12 training status, I do not believe it is possible for 

13 telework to do in, I'm sorry; it is possible to telework to 

14 do that job. If you are sick, you may request last-minute 

15 sick leave. 

16 In previous e-mail, I stated that the use of 

17 unscheduled annual leave was not sustainable as we've 

18 continued to experience mission degradation in your absence. 

19 I'm denying your request for unscheduled annual leave. 

20 Q So, let's talk about his leave request first. \~hy 

21 did you deny him unplanned annual leave? 

22 !\ I believe that he, we needed him at work to do his 

23 job and it was not scheduled ahead of time for this leave 

24 and I believe we needed him to do his job and come into 

25 work. 
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23 

requested co move to further disciplinary, further 

2 disciplinary action. 

Q 

A 

Q 

A 

Q 

And HD is? 

Human, Human Development; our HR. 

Okay. 

Human Relations. 

so, the following week was Monday 1 15, Au-gust. Do 

8 you recall what the CDC community transmission level was for 

St. Louis on August 15th? 

10 

11 

!\ 

Q 

It was either medium or high. 

So, I'm going to show you Agency Exhibit No. 3. 

12 Can you tell me what that document is? Sorry. 

13 A It is the e-mail on the website saying for August 

14 15th that current masking and testing requirements for NCW 

15 were medium. 

16 Q And under the DoD policy, what did that mean for 

17 unvaccinated employees like Mr. Kroenung? 

18 A It means he needed to supply a COVI0-19 test to 

19 come into work. 

20 Q Okay, I'd like to show you what's marked .Agency 

21 Exhibit 6. Can you see that on t.he screen? 

22 

23 

24 

!\ 

Q 

!\ 

Yes. sir. 

And can you tell me what this document is? 

It was his e-mail and rny e-mail to him on 

25 August 15th. 
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22 

Q And you had issued him a warning up to that. point. 

2 that you would not appr:ove unplanned annual leave? 

A I told him in the last e-mail that I was not going 

to approve any unscheduled annual leave. 

Q 501 how about his request to telework? iVhy did 

6 you deny his request for telework that week? 

A H@, he was in training status ac. the time and I, 

and that training required him to be in the building to work 

on a higher net.work. 

10 Q 501 after £acing the progressive discipline, and 

11 telling you he'd never comply, he refused to comply on this 

12 date, what was your opinion on whether he 1-,·ould ever comply 

13 with testing requirements? 

14 A After telling me many times in e-mails, and 

15 telling other people that h@ would never comply with this 

16 testing, I never assumed he would ever comply with COVID-19 

17 testing. 

18 Q And based on that August 8th incident, alone, what 

19 disciplinary action did you think was necessary? 

20 A I believed that the next disciplinary action was 

21 removal. 

22 Q And what step did you take on August 8th in order 

23 to address Mr. Krocnung 1 s conduct? 

24 A I sent an e-mail to HD telling him that he didn't, 

25 refused to comply with COVID-19 testing, and that I 

Q 
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Can you please read the first. sentence of his 

e-mail co you on 15, August.? 

24 

A Just writing co you today to lee. you know that I'm 

still not complying with testing. 

Q And now I want to show you page 37, 38 0£ the 

initial Agency file. I:t's the proposed removal for Mr. 

Kroenung. can you see that on the screen? 

A 

Q 

I can. 

And what are the two specifications in this 

1 o proposed removal? 

11 A Specification 1 is from August 8th. Specification 

12 2 is from August 15th. 

13 Q Are these the two incidents that we were just 

14 discussing on August 8th and August 15th? 

15 

16 

A 

Q 

They are. 

And did you provide input into the Douglas Factors 

17 in this case? 

18 

19 

A 

Q 

I did. 

501 I'm going to pull up the Douglas !.=-actor 

20 analysis located at initial Agency file beginning page 24. 

21 Can you see that on the screen? 

22 

23 

A 

Q 

can. 

I'm going to ask you some questions about some of 

24 the more relevant. Douglas Factors in this case, starting 

25 with Douglas Factor No. 3 on page 25. can you see that? 
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25 

I can. 

Q Okay, go ahead and take a look at and review 

3 Douglas !:actor No. 3 analysis, and let me know when you' :i;e 

thi;ough. 

A 

Q 

Okay. 

What role did the fact that he had previously 

7 received a Letter of Reprimand and a 10-day suspension for 

6 similar conduct play in determining whether to propose 

removal? 

10 A I think they' ce huge. I mean, we, it's a 

11 progc-essive discipline, and he did not comply with either 

12 one of those. so, I think they are very important. 

13 Q So, please take a look at Douglas Factor No. S. 

14 Take a moment and review that analysis there, and let me 

15 know when you' re through. 

16 

17 

II 

Q 

Okay. 

How did his refusal to comply with testin-g affect 

18 his ability to do his job? 

19 A well, he couldn't testJ he couldn't come into 

20 work. He couldn't finish his training. He couldn't do the 

21 mission. Our mission was to, you know, provide military 

22 pilots, military pilots aviation stuff so they can fly their 

23 airplanes, and him not coming int.o work for that long a 

24 period of time affected oui:- mis1:dori. 

25 Q What effect did it have on his co-worket"S? 
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II I didn't have any confidence that he would follow 

the policies of the government air. any time, you know, that 

was my opinion. 

Q so, how about Douglas Factor No. 10 on pa-ge 30? 

can you please take a look at that, and let me know when 

7 you I ve had a cha rice to t"eview it? 

8 II 

Q 

Okay. 

So, what effect did his repeated refusal to comply 

10 wit.h testing have when determining his potencial for 

11 rehabilitation? 

12 A Well, think over the last, over the nine months 

13 period, it showed that he wasn't going to comply with the 

14 testing. don't know what other things he wasn't ,going to 

15 comply with in the future. I didn't. have any confidence 

16 that he would comply with anything that he disagreed with. 

17 Q So, let's look at Douglas Factor No. 12 on page 30 

18 and 31. can you please take a look at that, and let me know 

19 when you' re through? 

20 

21 

A 

Q 

Okay. 

So, why did you think a lesser penalty than 

22 removal would not be sufficient in this case? 

23 II Because every time, you know, with the Letter of 

24 Reprimand and the 10-day suspension and every week in 

25 between, he said he would nevei:- comply with this policy. 
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A Well, his co-workers, most of his co-workers, you 

2 know, they had to take, at first they had take his, all his 

countries, He had certain countt"ies that he was in charge, 

and him not coming into work make me give those countries to 

othet" people so that I increased their woi;kload because this 

6 miss ion has to be done. It's not a mission that can be put 

on hold for a person for nine months. He has to be done 

everyday, Monday through Friday and we have to put out 

products for military pilots. So, it's something that 

10 cannot be put on hold so lorig a pet"iod of time. 

11 Q How did his c;efusal to comply with testing affect 

12 yOut" corifidence iri his ability to do his job now and in the 

13 future? 

14 A You know, when you' re, when you refuse this 

15 policy, what else are you going to refuse? I mean, in the 

16 future, I, my confidence in him complying with anything; I 

17 didn • t have a lot of confidence in him doing his job in the 

18 future. 

19 vrhat other, what other rules or, you know, 

20 policies was he going to not; if he didn't like something, 

21 was he just not going to do it? I didn't know at that 

22 point. 

23 Q So, what affect did his decision not to follow 

24 Agency policy iri this case have ori your confidence that he 

25 would cari:-y out, say, other mission-related Agency policies 
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him at. his word and he said he wasn't going to do it and he 

repeat.edly said he wasn't going to do it.. So, I cook him at. 

his word that nothing would change his mind, no other 

penalty would charige his mind, 

Q And up to this point, what effect did the Letter 

of Reprimand have on his willingness to change his conduct? 

A 

Q 

None. 

\~hat. effect did his 10-day suspension have on his 

1 o wil 1 ingness to change his conduct? 

11 

12 

13 

14 

15 

A 

Q 

again. 

A 

Q 

None. 

Okay, 

Sorry. 

Yes. 

This 

I'm going to 

Can you see 

is an e-mail 

show you Agency Exhibit 4 

that? 

from Mr. Kroenung to you dated 

16 August 1st, just a week prior to the August 8 incident for 

17 which he was removed. Can you please read that highlighted 

18 sentence? 

19 A My status to1 my status on taking the test has not 

20 changed, nor will it change, 

21 Q When an employee who I s faced progressive still, 

22 unequivocally, st.ates that he will not and has not changed, 

23 has not. and will not change, what disciplinary action is 

24 necessary, in your opinion? 

25 A I felt that removal was the only option. 
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Q And given t.he mission impact, history of 

2 progressive discipline, clear incent to never comply, is 

3 i;emoval justified fot any single., individual specification 

hei;e? 

A I agree. believe so. 

29 

MR. DAILEY: Your Honor, excuse me for one moment. 

7 here while I check my notes. 

ADMINISTRATIVE JUDGE LIDOW: Sure. 

MR. DAILEY: Your Honor, I don't think I have 

10 anything fut"ther for the witness. 

11 ADMINISTRATIVE JUDGE L]OOW: Okay, great, thank 

12 you. 

13 Mr. Lloyd, you can go ahead with your cross 

14 exam. 

15 MR. LLOYD: Thank you, Your Honor. Would it be 

16 possible to take down the 

17 MR. DAILEY: My apologies; yes. when I can figure 

18 out. how t.o do it. 

19 A,[)MINISTRATIVE JUDGE L]DOW: There should be a red 

20 but.ton that says stop screen share. 

21 MR. DAILEY: Yes, for some reason, it's not -- I 

22 don't. have the controls right now. 

23 ADMINISTRATIVE JUDGE LIDOW: I'm going to go ahead 

24 and do it., okay? 

25 MR. DAILEY: Thank you. I appreciate t.hat. 
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other supervisors about accommodations that they provided t.o 

2 their employees? 

A 

Q 

I did not.. 

Okay, and during the testimony and as you were 

5 reviewing Mr. Kroenung 1 s e-mails., and during your testimony 

we discussed, very briefly, Mr. Kroenung 1 s reasons for why 

7 he objected t.o testing. was that a factor in your -decision 

8 to remove him; the reasons for his object.ion? 

10 

A 

Q 

No. 

Also during your testimony, we reviewed NGA 

11 documents that required NGA employees who were unvaccinated 

12 to test before coming into work. Vihere did that authority 

13 come from for NGA? 

14 

15 

16 

17 

A 

Q 

A 

Q 

18 policy? 

19 A 

It came from a DoD policy. 

And which DoD policy? 

I don't know the number offhand. 

Now. where would we go to get. the number for that 

I'm sure you can go to NGA's HD or the [)oO HD, or 

20 I'm sure you could Google it on the Pentagon's webs i t.e 1 

21 probably. I 1 m pretty sure Denny put it up there so he could 

22 give it. to you. 

23 Q Okay, did his removal documents reference the 

24 authority for the vaccine mandate, to your knowledge? 

25 A Yeah --

LeGRAND REPORTING & TRANSCRIBING SERVICES 
(630) 894-9389 
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MR. LLOYD: Okay, thank you. 

CROSS ~XAMINATION 

BY M:R. LLOYD: 

30 

Q MI. Nahlik, $0 I think if we could go back to the 

6 beginning of your testimony; we sort of jumped right into 

things. Could you describe- your job responsibilities at 

NGA? 

10 

11 

A 

Q 

A 

I'm a Supervisor. 

And as a Supervisor, what are you supervising? 

I supervise daily tasks. I supervise all aspects, 

12 for the most part, of the, any individual. 

13 

14 

15 

16 

17 

Q 

A 

Q 

A 

Q 

How many people do you supervise? 

Between 13 and 21. 

And how long have you been in a supervisory role? 

Seven years. 

And that's, just. t.o clarify, that's seven years at. 

18 ?\GA as a Supervisor; is that. correct.? 

19 

20 

A 

Q 

Yes, sir. 

Okay, thank you. 'fou testified that you were 

21 aware of other individuals, other employees at NGA who had 

22 received an accommodation for testing; is that correct.? 

23 /\ I've heard of, I've had rumors of somebody getting 

24 a t"easonable accommodation, yes. 

25 Q Okay, and did you take any effoi;ts t.o speak with 
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MR. DAILEY: Your Honor, I just want. c.o make a 

quick object.ion; and it's more of a point of clarification. 

We' re talking about., we' re not. t.alking about the vaccine 

mandate, right.? 

Vie' re talking about the testing requirements, 

which are two very distinct and different things. s0 1 

just. want to make sure we make t.hat clear when we draw that 

line between t.he vaccine mandate and the c.est.ing policy. 

ADMINISTRATIVE JUDGE LI DOW: Well, Mr. Lloyd, 

10 t.hat.'s really for you to clarify. Which policy are you 

11 asking Mr. Nahlik about? 

12 MR. LLOYD: Nell, to clarify, the mandate we're 

13 referi;ing to is the testing mandate. And if there's, if by 

14 habit of speech of some sort, we talk about mandate, it's 

15 going to tend to be th@ testing mandate. And I think that. 

16 probably have the presence of mind to let everybody know 

17 that. I'm talking to th@ vaccine mandate if I'm talking about 

18 the vaccine mandate. 

19 ADMINISTRATIVE JUDGE LIDOW: Okay, Mr. Dailey, is 

20 that fair enough? 

21 

22 

23 

MR. DAILEY: Yes, sir. 

ADMINISTR,\TIVE JUDGE LIDOW: Okay, great. 

Go ahead. 

24 BY KR. LLOYD: 

25 Q Okay, so in your interactions with Mr. l<roenung, 
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he proposed t.he use of his accrued annual and sick leave so 

2 t.hat he would not have to come to work; is that correct? 

A 

Q 

:tes -

Also, in youi; inte.tactions with Mr. Kroenun.g and 

5 dui;ing youi; testimony, we noted an KGA document or; request 

for the possibly of employees requesting reasonable 

7 accommodation to testing; is thac correct.? 

Yes. II 

Q Okay, did you view Mr. Kroenung' s proposal of the 

10 use of his leave, did you view that as an accommodatiot1 

11 request? 

12 

13 no. 

14 

A 

Q 

I did not see that as an accommodation i;e-quest, 

saw it as him requesting leave. 

And why didn't you see it as an accommodation 

15 request? 

16 II I didn't see it as a formal accommodation, 

17 i:-easonable accommodation request through the reasonable 

18 accommodation office because it would go thcough the 

19 Reasonable Accommodation Office and then come to me for a 

20 reasonable accommodation. 

21 I saw, so I didn' "t. see that as a reasonable 

22 accommodation because it goes, all RAs that I've approved 

23 before had gone through the Reasonable Accommodation Office. 

24 Q Is it faic, okay, could you describe the -- well, 

25 is it faic to say that it didn't look like a reasonable 

building. 
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Q Could you describe the purpose of the training for 

Mr. Kroenung? 

A Your training was in, when Mr. Kroenung came into 

5 the o££ice during a lo·~ period, he requested to, to my boss; 

I wasn't there that day. He requested my boss to move to 

7 another area, so my boss accommodated it. And so that new 

8 area needed co train him. 

Q So, which area was he in and which area was he 

10 going to? 

11 A He was in procedure design with my area. And then 

12 he went to, l 'm not 100 percent suce the area; we call it 

13 IFID. I'm not 100 percent sure what he was going to be doing 

14 in his own transit. 

15 

16 

17 

18 

Q 

II 

Q 

A 

Is FID an acronym? 

Yes. 

Do you know what it stands for? 

It's, I don't know what it stands for, but it 

19 would be like an Area Analyst. 

20 Q Okay, so as he moved to the new area, to FIO, what 

21 was the purpose of his training? 

22 

23 

II 

Q 

To get trained up on his new area. 

Do you know whether Mr. Kroenung had worked in FID 

24 in the past? 

25 A He did. Oh, and he, I know he worked as an Area 
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accommodation request. to you because it. didn't come from the 

2 specific office? 

A Yes, I would say that. I had also told him many 

times to, if he wanted to put the reasonable accommodation 

in, to contact the Reasonable Accorrvnodation Office. And it 

6 was in every document that we gave him and every phone 

numb-er and e-mail given to him to request a reasonable 

accommodation. 

Q Are you aware of the policy that requires 

10 reasonable accommodations to come through the Reasonable 

11 Accommodation Office? 

12 A I don't know all the policies, no. I don't know 

13 all the policies, no. 

14 Q Okay, as part of Mr. Kroenung' s discussions with 

15 you via e-mail, he raised the prospect of telework. Was 

16 telework a possibility for Mr. Kroenung' s work 

17 resp-onsibilities? 

18 A Well, when he was in training, no, telework was 

19 not available because the training was in a higher network. 

20 So, he had, that required him to be in the building. 

21 Q Well, speaking of the training first, had the 

22 training, had that specific training ever been performed by 

23 telework in the past, especially during the height of Covid? 

24 A I don't know. I assume not because when I talked 

25 to the training person, they required him to be in the 
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Q Okay, and so if he had already worked in there in 

the past, why did he need training? 

A It was at least five or six years since he was in 

that area, and he needed to be trained up on current 

processes. 

Q What would have changed in the five or six years 

since he had last been chere? 

A Lots of stuff. I can't tell you, specifically, 

10 but I'm not in that area, but I know that they' re required 

11 to train him to be in that area. 

12 

13 

14 

Q 

A 

Q 

Okay, do you know who was requiring the training? 

The acea? ls that was you're asking? 

Well, who in the, who t.'ias requiring him to train 

15 over at FID? 

A 16 The Branch Chief and the Branch that he was going 

17 

18 

19 

20 

21 

22 

23 

24 

into. 

Q 

A 

Q 

A 

Q 

A 

Q 

And who was the Branch Chief at FIO? 

Gavin, Greg Gavin. 

Greg, G-r-e-g, Gavin, G-a-v-i-n? 

Uh-huh, I think so. 

Were you in cornmunicat.ion with Greg Gavin? 

A little bit, uh-huh. 

Were you in cornmunicat.ion with Greg Gavin about 

25 Mr;. Ki=oenung and his training? 
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Yeah. 

Q Okay, do you know, from that communicat.ion, did 

3 you have a sense of when Mr. Ktoenung would finish the 

training? 

37 

A :tou know, he started i1:.. I think he was -doing it 

for two or three, four weeks, and then covid levels went up. 

7 So, I think t.hat training takes six months or longer to do; 

6 I can't tell you exactly. I think it's individual person-

related, but I know he did it. for about., about a month or 

10 so, and so he still needed more time. 

11 Q so, you mentioned that• s it's by person. would 

12 somebody with a higher familiarity than another person 

13 coming in green, would they be, do you think that it would 

14 be possible to complete the training quicker? 

15 

16 

II 

Q 

don't know their timcel ines. 

Well, have you seen anybody over at FID complete 

17 their; training in less than six months? 

18 A I don't know. I am no~ in FID. I'm not, I 

19 couldn't tell you. 

20 Q So, think we covered whether you know how much 

21 longer he had. Did you have a sense, from your 

22 communications with FID, that Mr. Kroenung was close to the 

23 end of his training? 

A I do not think so. 24 

25 Q And I see this as a different question, b-ut do you 
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2 what he was, what other people had to do for him. 
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I know that they require a certain amount of 

people and if they don 1 t have enough people 1 they can't do 

5 the job that they want to do. 

Q But., okay, I 1 m confused. so, yout" testimony said 

7 that he would be in training for about six months, but your 

8 testimony 

II I don't know how long his training would be, sir. 

10 I said six months or longer, I'm guessing. I, that. is a 

11 straight-up guess. 

12 Q lt 1 s a straight-up, okay. So, you're not sure how 

13 long the training would go? 

14 A l 'm not in that area. I'm not, I was an area 

15 analyst 13 years ago, whatever, 12 years ago. Different 

16 training back then, different area, as well. 

17 Q How were you able to speak to the mission 

18 degradation at FIO if you weren't over that at"ea? 

19 A think that they requit"e a certain amount of 

20 people to do theit" job and if they don't have enough people 

21 to do their job, something is not. getting done. So, for 

22 t.hem to, I know that there are areas that I can't, how do 

23 explain this? 

24 They don't have enough people to do what they 

25 want to do right now. I know this for a fact and that 
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A 

Q 

I do not. I do not have a sense, no. 

Thank you. so, Mr. Kroenung' s suspension and 
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removal documents state1 and also your testimony .r;efer;enced 

the mission. could you describe how Mr. l<roenung' s absence 

6 affected the mission? 

A Well, when he- first started, I had to, everyday my 

employees have to check for source and NOTAMS. So we, they 

get specific country information, and they have to process 

10 that infor;mation to make changes to instrument procedures 

11 for pilots to fly. 

12 so, evec;y day they had to check sout"Ce, 

13 NOTA.MS, and then if something changed, they had to write a 

14 task.ing. And then t.hey have to coordinate that through the 

15 QC process, and it has to go through other areas in the 

16 area. 

17 Q Okay, so that sounds like a descciption of what he 

18 would do, I guess, in the normal course of business, but how 

19 did, how did his absence affect what you just desct"ibed? 

20 

21 

A 

Q 

It required other people to do his work for him. 

Wouldn't those people have to cover for him while 

22 he's in training, anyway? 

23 /\ Well, when he went into training, we moved all of 

24 his countdes to other people. so yes, they were, they wet"e 

25 doing that, but when he was in tcaining, at that point he 

11 
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degrades how many airports they can handle. I've been 

denied put ting in cert.ain airports because people don't have 

enough, they don't have enough people in chat, those areas. 

so, I know that if they don't have enough 

people, their mission is degt"aded and he is a billet in that 

area required to do theit" work. 

Q It sounds like you' re describing an immediate 

need. Why would they accept a t.rainee, in the first. place, 

if he can't work? 

A 

Q 

\~hy does anybody accept a trainee? 

Well1 I, the question is for you1 sir. And the 

12 question is why, if they needed somebody immediately in 

13 ordet" to accomplish the mission and avoid mission 

14 degradation, why would they accept a trainee who can't do 

15 the job, in the first place? 

16 A I think every job has on-the-job training and 

17 th@i r job requires people to learn their current processes 

18 and that's what I believe. 

19 Q Okay, was it possible to perform Mt". Kroenung's 

20 duties at FID by telework during the height of the pandemic? 

21 

22 

A 

Q 

I don 1 t know exactly what they did. 

If you don I t. know what. they did, how do you know 

23 that telework was not available at FID? 

24 A Because Greg Gavin told me that he required him to 

25 be in the office to do his training. 
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Q How did he tell you t.hat? 

I\ Verbally. 

Q Did Mr. Gavin recommend Mr. Kroenung • s r;emoval? 

A l never asked him abou1:. that. 

Q /\re you aware of any 01:.her disciplinary actions 

against Mr. Kroenung? 

I\ Not under my, let's see; I know I wrote an MFR 

6 once of him. He was watching Face-book too much on his 

computer at work. know that I've discussions wich him 

10 when he go in an argument with somebody one time pretty 

11 badly and blew up on them in the workplace. so, I know I 

12 had a discussion with him to not do that anymore, but formal 

13 disciplinary action, I don't know of. Not, not under me. 

14 Q Okay, could you clarify for us what an MFR stands 

15 for? 

16 

17 

I\ 

Q 

Memorandum For Record. 

Okay, and that would, would that go in his 

18 personnel file? 

19 A I kept that. It was an MFR between me an-d him. 

20 think I, I sent it to him, probably. 

21 

22 

23 

Q 

I\ 

Q 

Okay, is an MFR a formal disciplinary proceeding? 

It is not. 

As the, and forgive me., I think we need to go back 

24 a little bit. How long wei:-e you supervisor ovet" Mr. 

25 KC"oenun.g? 

I\ 
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I t.hink he had a Lett.er of Reprimand, a 10-day 

2 suspension, and then removal, I ir.hink, and that's my 

recollection. 

Q so, throughout our testimony, or your testimony 

5 here we I ve discussed the possibility of reasonable 

accommodation, and that was for the testing i;-equire:ment. 

7 And also, you've also discussed, tangentially, the 

43 

8 reasonable accommodat.ions for t.he vaccine requirement.. Are 

you aware of reasonable accommodation for other work duties 

10 that Mr. Kroenung would have to perform? 

11 

12 

A 

Q 

What do you mean by that 1 sii;-? 

Well 1 just to give an example; I 1m not too into 

13 the details of his job responsibilities, but you described 

14 it as making or compiling maps. And so, \'i'Ould it be 

15 possible for him to get. an accommodation for making maps? 

16 

17 

I\ I do not believe so. 

MR. LLOYD: I don't have any further questions, 

18 Your Honor. Thank you. 

19 

20 

21 

22 

ADMINISTRATIVE JUDGE LlDOW: Okay, thank you. 

Mr. Dailey, anything on redirect? 

MR. DAILEY: Yes, Your Honor. 

ADMINISTRI\TIVE JUDGE LlDOW: 1111 right. 

23 REDIRECT EXIIMINI\TION 

24 BY MR. DAILEY: 

25 Q so, a lot was made of ~he reasonable accoJModation 
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A I think July of, July of '18 until his removal. 

2 June or July of '18 to his removal; somewhere in t.here. 

Q were you present as the superviso:t du:ting that 

entire inte:tval? was there any b:teak for you? 

A Yes. was on a JOA, Joint Duty Assignment, from 

6 around July or August of '20 to July or August of 2021. 

They had an Acting Branch Chief during t.hat time. 

Q Okay, and are you aware of any disciplinary 

actions against Mr. Kroenung by that Act.ing Branch Chief? 

10 A I don• t think any fOC"mal. l know that, during 

11 that time, he refused to wear his mask one time in the 

12 hallway, and he got in trouble for that. But I don• t know 

13 if it, I don't think it was a formal, a formal, but it was 

14 definitely informal, between him and the supervisor, I 

15 think. 

16 Q As a Supervisor, have you been involved in the 

17 removal of any of your other employees? 

I have. 

Okay, how many would you say? 

18 

19 

20 

A 

Q 

A I have one other employee that was in the process 

21 of b-eing removed before he passed away. 

22 Q Now, did other disciplinary actions precede his 

23 proposed removal in that case? 

24 

25 

A 

Q 

The other person, yes. 

Do you recall how many? 
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process, and we talked about the Agency leave policy. Do 

you recall what the telework policy was at the time? 

4 4 

A 

by that? 

The telework policy at. the time; what do you mean 

Q How many, like was telework allowed? How many 

days a week? 

II Telework was allowed in my Branch, but they would 

have r.o, at the time when it first, this all first. happened, 

my people had to telework one day and then r.hey had to come 

10 back in the next. day, because they had co e-mail co 

11 themselves, and then they had to move it up to the next 

12 network. And then do the rest of the work at the time. 

13 Q So, do you i;-ecall how many days of telework was 

14 consistent with the telework policy at the time? 

15 A I think at t.he time, I want to say the AGA policy 

16 was 64 hours, but S~AG, where I work, at. a maximum, I think 

17 it. was 40 hours. 

18 

19 

20 

21 

22 

Q 

A 

Q 

A 

Q 

So, I 'rn sorry, 40 hours --

A pay period. 

-- bi-weekly? 

Yeah, a pay period, uh-huh. Every two weeks. 

Okay, and to deviate from the Agency leave and 

23 telework policy, are employees expected to request. a medical 

24 or religious accommodation? 

25 A That's my understand, yes. 
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Q And what was Mr. Kroenung' s reason for re fusing t.o 

2 t.est? 

A 

Q 

5 i;eligion? 

A 

Q 

He thought it was illegal. 

Did he object to testing on the basis of his 

Not that I know cf. 

Did he object. to testing on the basis of an 

6 underlying medical condition? 

10 

II 

Q 

~or testing, no, not that I know of. 

Is there an accommodation process to address 

11 philosophical or subjective a-greements? 

12 

13 

14 

15 

A 

Q 

II 

Q 

No. 

Or disagreements? 

Not that I know of, no. 

And then counsel asked you why the other 

16 department would accept him for t:raining if he couldn't do 

17 the job, or they knew he couldn'-c do the job. was the 

18 expectation that he would come in and comply with testing 

19 and do the job? 

20 II Yeah, they wanted him co come in and do the job, 

21 yes. 

22 Q And this is finally the last question; during the 

23 entire period herc 1 any time at all, did he ever mention to 

24 you that he would like a medical or religious reasonable 

25 accommodation? 
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Stuart, why don't we go off the record for a 

2 moment? Thank you. 

COURT REPORTER: We are off the record. 

(Off the record.) 

COURT REPORTER: We are on the record. 

ADMINISTRATIVE JUDGE LJOOW: Okay 1 so we 1 re back 

7 after a short break. 

8 Mr. Dailey, is the Agency ready to call its 

next witness? 

10 

11 

12 

13 

MR. DAILEY: We are, Your Honor. 

ADMINISTRATIVE JUDGE LJDOW: Who would that be? 

MR. DAILEY: The Agency calls Jo-Ellen Adkins. 

ADMINISTRATIVE JUDGE LJDOW: Okay, and I 1 ve 

14 admitted Ms. Adkins into the hearing space. 

15 

16 

17 you. 

18 

Good morning, Ms. Adkins, how are you? 

MS. ADKINS: Good morning. l 'm doing great, thank 

ADMINISTRATIVE JUDGE LlDOW: Great. Can I as you 

19 to raise your right hand? 

20 

21 

MS. ADKINS: Yes. 

(Ni tness sworn. ) 

22 Whereupon, 

23 JO-ELLEN ADKINS, 

24 called as a witness herein, having been first duly sworn, 

25 was examined and testified as follows: 
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A Not for testing, no. 

MR. DAILEY: Okay, I don't have anything further, 

10 

'tour Honor. 

ADMINISTRATIVE JUDGE LIDOW: Okay, Mr. Lloyd, 

anything fu.rther? 

MR. LLOYD: Yes, Your Honor, probably just. a 

couple questions. 

RECROSS EXAMINATION 

BY M:R. LLOYD: 

Q so, we discussed, as he went over to the other 

11 a i:-ea, that he was to do the job. Are you aware whether that 

12 job was eligible for telework? 

13 A I know, I don 1 t think there, I couldn't tel 1 you 

14 100 percent, but think they were allowed to do some 

15 telework, but I, don't think it was as much as my area was 

16 doing. 

17 

18 

19 

MR. LLOYD: Okay, I have no further questions. 

ADMINISTRATIVE JUDGE LIDOW: Okay, thank you. 

M~. Nahlik, you are excused. Before you 

20 leave, I' 11 just caution you not to discuss the substance of 

21 your testimony with anyone until you've been told it's okay 

22 to do so, all right? 

THE WITNESS: Sounds good, sir. 23 

24 ADMINISTRATIVE JUDGE LIDOW: Okay, thank you very 

25 much. You can disconnect now. 

LeGRAND REPORTING & TRANSCRIBING SERVICES 
(630) 894-9389 

ADMINISTRATIVE JUDGE LIDOW: And could I ask you 

to state and spell your: full name for the record, please? 

THE WITNESS: Yes, my name is Jo-Ellen Adkins. 

And that's spelled J-o, hyphen, E-1-1-e-n. Last name is 

A-d, as in David-k-i-n-s. 
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ADMINISTRATIVE JUDGE LIDO: Okay, great, thank you 

very much. 

Mr. Daily, whenever you' re ready. 

MR. DAILEY: Thank you, Your Honor. 

DIRECT EXAMIN/1.T ION 

11 BY flR. DAILEY: 

12 Q Ms. Adkins 1 what was your position in August, 

13 2022? 

14 /I was the Deputy Director of the Human Development 

15 Directorate at the National Geospatial-lnc.elligence Agency. 

16 Q And, in your position as the Deputy Direct.or of 

17 Human Development, do you serve as the Chair of the 

18 Personnel Evaluation Board or FEB? 

19 

20 

A 

Q 

I do. 

And why does the Agency use the l?EB, or let me ask 

21 you what is the PEB process, briefly? 

22 A So, the PEB process is a process that we have at 

23 t-:GA where those individuals who are considered to have 

24 continued with their sort of progressive discipline and have 

25 continued to not abide by that other discipline that we've 
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had and they may have received in the past, it comes to a 

2 Board to determine what kind of disciplinary measures that 

3 we would take. 

Q 

A 

so, the Board decides .-;hat should be pi;oposed? 

That's cortect, and it goes up to a Deciding 

49 

Official. so. the Board makes the proposal, and I make the 

7 proposal. It's, I take the inpuc from the board. And then 

6 it goes up to the Deciding Official. 

And it's the Deciding Official's 

10 determination~ based on the weight of the evidence, what 

11 that discipline may or may not be. 

12 

13 

Q 

II 

And why does the Agency use the PEB process? 

We use it, primarily, co ensure that we have as 

14 much consistency as we possibly can when it comes to 

15 discipline. What you don't want to have happen is one 

16 individual being, you know, having some kind of discipline 

17 against them that is completely inconsistent with others 

18 across the board. so, we try and ensure that thec-e • s some 

19 type of consistency within the Agency. 

20 Q 

21 Official? 

22 

23 

II 

Q 

And as the Chairperson., are you the Proposing 

I am. 

And were you the Proposing Official for Mr. 

24 Kc-oenung' s c-emoval? 

25 A 

Q 

I was. 
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And did Mr. Kroenung' s Supervisor, Mr. Nahlik, 

2 provide input. on the Douglas Fac11:.ors? 

II 

Q 

Yes. 

so, I'm going to pull up the Douglas Factor 

5 analysis located in the initial Agency file beginning on 

Page 24. can you see that on the screen? 

I can, yes. 

51 

8 

A 

Q I'm going to go t.hrough some of che more relevant. 

Douglas Factors and ask you abou11:. your analysis, an<I we' re 

10 going co start:. with Douglas Factor No. 3 on page 25. Can 

11 you see that? 

12 

13 

A 

Q 

I can, yeah. 

Can you take a moment to review your analysis 

14 there, and let me know when you're through. 

15 

16 

II 

Q 

I'm through with reading it. 

So, what role did the fact that he had previously, 

17 that he had previously received a Lett.er of Reprimand and a 

18 10-day suspension play in determining whether to propose 

19 removal in this case? 

20 A well, it had a significant consideration for, for 

21 me, definitely because typically we do have chat Letter of 

22 Reprimand and the suspension following. It indicates that 

23 the progressive discipline has been violated. 

24 And so, if the, if the behavior has not been 

25 corrected with something previously, then that certainly is 
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Q So, I 'rn going to show you, located in initial 

2 Agency file, page 37, the proposal co remove. Can you see 

that on the screen? 

A 

Q 

A 

Removal. 

Yes, I can. 

And can you tell me what this document is? 

Yes, it appears to be the Notice of Proposed 

50 

Q And look on page 38; what was Mr. Kroenung charge 

with? 

10 A so, he was charged with conduct unbecoming a 

11 Federal employee. 

12 

13 

Q 

A 

And is specification No. l? 

It says that on or about the 8th of August of 

14 2022, when the CDC community level at NCW was high in St. 

15 Louis, he failed to comply with the Agency's COVID-19 

16 testing program when it was notified that his supervisor, 

17 that he was c-efusing to test. 

And what is specification No. 2? 18 

19 

Q 

A It says that on or about 15, August, 2022 when the 

20 CDC community level at NCW was medium, you failed to comply 

21 with the Agency's COVID-19 testing program when you notified 

22 your supervisor that you were refusing to test. 

23 Q As the Proposing Official in the case, did you go 

24 through the Douglas Factors? 

25 A I did. 
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an aggravating factor in the, in the determination. 
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Q Okay, so how about Douglas Factor No. 5? Can you 

please cake a look and review your analysis there and let me 

know· when you• re through. 

II 

Q 

Okay. Okay, I have read it. 

How did his refusal to comply with testing affect 

his ability to do his job? 

A In che discussions at the Board, it. was indicated 

thac r.hey needed him, you know, for a mission-essencial 

10 requirement for that particular organization and c.hat. 

11 position that he held. 50 1 this did, also, play an 

12 aggravating factor in that because he wasn't able to be 

13 there and perform his job because he chose not to test, then 

14 that did have a significant impact on his mission. 

15 And the fact that in his organization other 

16 people had to do his job for him, in addition to their own 

17 job. So, it was a significant fact.or. 

18 Q All right, how about Douglas !:actor No. 10? 

19 Please take a moment and review that analysis, and let me 

20 know when you' re through. 

21 

22 

A 

Q 

Okay, I'm finished reading it. 

And what eff@ct. did his repeated refusal to comply 

23 with testing have on determining the potential for 

24 rehabilitation? 

25 A It appeared that Mr. J<roenung continued to deny 
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and not wanting to test, and because he refused t.o test, 

2 t.hen that had a considerable impact on his management and 

3 theic trust and faith in him tha1:. he could do the job. so, 

that was certainly another; aggt"avating factot taken into 

5 consideration_ 

Q And then, finally, let's look at Douglas Factor 

7 No. 12. Take a look at. that analysis, and let me know when 

6 you' re through, please. 

10 

II 

Q 

Okay, I'm t.hrough reading it. 

ftjhy did you think a lesser penalty than removal 

11 would not be sufficient in this case? 

12 A Because the other things that were levied against 

13 him had no impact on his behavior, and because of that, 

14 there was no indication and no indication from him, as well, 

15 that he would change that behavior. 

16 Q So, l 'm going to show you what's marked Agency 

17 Exhibit 4. can you see that on -che screen there? 

18 

19 

A 

Q 

I do. 

This is an e-mail from Mr. Kroenung to his 

20 supervisor dated August 1st, jus~ a week prior to the 

21 incident on August 8th. Can you please read that 

22 highlighted sentence? 

23 II Yes, it states my status on refusing to test has 

24 not changed, nor will it chan9e. 

25 Q When an employee's already faced progressive 
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Okay, whenever you' re ready. 

CROSS EXAMINATION 

BY MR. LLOYD: 

Q Thank you, Ms. Adkins, for being here. I just 

5 wanted to; well, perhaps it I s best £or the bene£it 0£ 

everybody for you to describe in a little bit more -detail 

7 how your position related to Mr. Kroenung I s. 

55 

8 Did you have any inr.eraction with him, apart 

from the disciplinary proceedings against. him? 

10 

11 

II 

Q 

No, I had never mer. him. 

Okay, and your position on the Personnel 

12 Evaluation 6oa-cd 1 is that something like a committee that 

13 you sit on and you have other job -cesponsibilities, or is 

14 that your main job responsibility? 

15 II So it's, it's definitely not my main 

16 responsibility. It's just one of many functions that I 

17 perform. And. yes, it's the, it is a committee that is 

18 comprised. So, you know, the supervisor. And then we have 

19 other senior executives within his chain-of-command, and 

20 then some outside his chain-of-command that sit on that 

21 committee. 

22 Q Okay, and so, to clarify then, the Committee or 

23 the Board would be different, depending on the employee 

24 being reprimanded? 

25 A Well, you would have the supervisor. So every, 
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discipline still states he has not and will not change, what 

2 disciplinary action is necessary? 

A It leaves you little choice in that situation 

because the employee is refusing to change their behavior. 

And because of that, it leaves you with an option of, of 

6 termination at that point. 

Q Considering all the factors, the mission impact, 

prog·ressive discipline and his intent to never comply, in 

your opinion, is removal justified for any single, 

10 individual specification here? 

11 A In combination with all of the various factors, 

12 and the precedent he set by not changing his behavior, then 

13 it led me to no other decision than to propose termination. 

14 MR. DAILEY: All right, Your Honor, excuse me for 

15 a moment while I look at my notes, please. 

16 

17 

ADMINISTRATIVE JUDGE LlDOW: Sure, go ahead. 

MR. DAILEY: All right, Your Honor, I don't have 

18 any further questions at this time. 

19 ADMINISTRATIVE JUDGE LIDOW: Okay, Mr. Lloyd, I 

20 think we can turn things over to you to cross exam. 

MR. LLOYD: '['hank you, Your Honor. 21 

22 ADMINISTRATIVE JUDGE LIDOW: Okay, I'm going to go 

23 ahead and stop this scr:een share. 

24 

25 

MR. DAILEY: Thank you, Your Honor. 

ADMINISTRATIVE JUDGE LIDOW: Yes. 
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every individual who is being discussed, you have to have 

their supervisor. And then, also, the component director or 

the deputy director. So, that's always going to be 

diffe-cent dependin9 on which component the employee is 

reporting to; their chain-of-command. 

Q Okay, if I could just make a noce here for a 

moment. Now, so in your day-to-day activities and job 

responsibilities, would you have visibilicy into che, into 

the accornmodar.ions chat employees, other chan Mr. Kroenung, 

1 o received in their day-to-day employment? 

11 A The only insight I have to it is if there is a, a 

12 PEB case that comes to my attention. We have the Director 

13 of our Office of Diversity, Equity and Inclusion and 

14 Accessibility who sits on the PEB, as well. 

15 And she wi 11 indicate if there is any sort of 

16 RA for a particular employee for a particular purpose, and 

17 that sometimes is involved in a, you know, in any kind of 

18 decision that might coine about. 

19 Q And so, just to clarify then, my understanding of 

20 your testimony is that you weren't involved in administering 

21 or approving any accommodations for testing or other 

22 requirements? 

23 

24 

A 

Q 

No. 

Okay, you would see it if it became a discipline 

25 problem; is that correct? 
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Yes. that's correct.. 

Q Okay, thank you. And how long have you served on 

3 vai;ious PEBs? How long has this been patt of your; job 

i;esponsibili ties? 

A It started when I becacne the Deputy Ditector of 

the Human Development Directorate in 2021 of September. 

Q And before that, were you employed at NGA with 

6 different responsibilit.ies? 

II 

Q 

A 

Yes. I was. 

Okay, and when did you start at NGA? 

I started in 2003. 

10 

11 

12 Q so, in that time, from 2003 up to the point where 

13 you sat on this Mr. Kroenung 1 s, on his PEB, do you recall 

14 another time when employees at NGA were required to test for 

15 a disease before arriving at wor!k? 

16 II I can't recall that. 'lhe only thing I know is the 

17 situation of COVID-19. l 'm not aware of any othec- time 

18 people had to test before coming into a building. 

19 Q so, you described your role in Mr. Kroenung' s PEB 

20 process as being the Proposing Official. Could you des er ibe 

21 what that means? 

22 II Oh sure. So, it means., having listened to the 

23 comments from the Board, the individuals who are on the 

24 board, and listening to theii:- votes, because at the end they 

25 vote, I take that inconsideration. 

Kroenung? 

II 

Williams. 

Q 
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The Deciding Official at that t.ime was Vietta 

Okay, and as part of the PEB process, did you 

5 speak to Mr. Nahlik, Justin Nahlik? I don 1 t know if I'm 

saying it 

8 

A 

Q 

II 

was that the Supervisor? 

Yes. 

Not before the PEB. So, during t.he PEB, the 

10 supervisor provides their information during the Board 

11 process. 

12 Q And did Mr. Nahlik participate in the Board 

13 process? 

14 A can't say whether he did or didn't. I believe 

59 

15 he did, but L I don't have that information in front to me 

16 to know. 

17 Q And so, you don't, I don't want to put words in 

18 your mouth, but you just don't recall having an interaction, 

19 or you don't recall the Board, or --

20 A I, I recall the, I recall the Board, but I, 

21 can't recall whether I had, whether he was at, at the Board. 

22 I believe he was, but I can't confirm that because, like I 

23 said, I don't have the minutes. I don't have anything in 

24 front of me to verify that one way or another. 

25 Q Okay, and just to clarify, I think for everybody 1 s 
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But that's not the only t.hing I t.hat I take 

2 into consideration. I always look at the weight. of the 

evidence, as well. so, I take every document that's given 

58 

to me and I, you know, carefully look at each document. And 

then I make a determination based on the ·t;eight of the 

6 evidence, but it's just the proposal that goes forward. so, 

that.' s how I, how I make my proposal. 

Q And so, you mentioned consultation wit.h others. 

Did you, as part of that. consul cat.ion, did you speak with 

10 Mi:-. Kroenung? 

11 A No, I did not. The way it woi:-ks, just so that 

12 everybody's aware, is that I do not, I don't do that. 

13 That's something that the Deciding Official is able to. 

14 That.' s where Mr. Kroenung, or whoever is, you know, facing 

15 the situation. That's where they are allowed, t.hen, to talk 

16 to t.he Deciding Official. So, it doesn't happen unt.il it 

17 gets to the deciding level. 

18 Q Okay, could you describe the difference between 

19 the Proposing and the Deciding Official? 

20 A Well, the Proposing Official just proposes t.he 

21 discipline. And then, t.he Deciding Official decides, make 

22 the determinat.ion based on her, you know, reading of t.he 

23 information and talking to the individual. Then she makes 

24 that detei:-mination after considering all of those factors. 

25 Q And who was the Deciding Official for Mr. 
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benefits. When you' re des er ibing the Board, you' re just, 

are you describing people actually sitting in a room 

together and discussing? Or is this someching that can 

happen sort of convening a Board, but you 1 re doing it by 

e-ma i 1 and by exchanging documents? 

II No, we don't exchange documents. we do it by; 

60 

it's a, we had a telecom at the time because there were 

individuals who were not. at, in the D.C. area. So, we had a 

telecom and had that conversat.ion that way. 

Q And do you recall whet.her Greg Gavin was part of 

11 the Boa rd? 

12 

13 

II 

Q 

don't recall. 

Do you recall, affirmatively, who was, who did 

14 participate in the Board? 

15 A I don't have all the names, but I do Know that it 

16 is the Deputy Direct.or of the Security and Installation 

17 Directorate and the Deputy Director of the Analysis 

18 Directorate, Steven Martin. 

19 And there was a representative from the 

20 Office of Diversity, Inclusion, Equity and Accessibility. 

21 don 1 t know who that, I can't remember the name of that 

22 person. I don't have that information, and I believe the 

23 career service representative is typically on the Boards, as 

24 well. 

25 Q Do you recall, was M.r. J<roenung in training when 

LeGRAND REPORTING & TRANSCRIBING SERVICES 
(630) 894-9389 



Appx352

you recommended his removal? 

don't know what, I don't know if he was in 

3 training ot not_ 

Q so, how did you form your conviction that he was 

5 unable to pet"for;m his job duties? 

A so, it• s based on the Douglas Factors and it• s 

7 based on the conversation during the Board, and based on 

61 

6 information t.hat; you look at., you look at the information 

holistically. And the fact chat he was refusing to test and 

10 refusing to, to perform his function and his mission for the 

11 Agency. 

12 

13 

Q 

II 

ftjas testing for covid part of his job description? 

It 1 s not part of the job description, but it was 

14 part of a Department of Defense requirement from the 

15 Secretary of Defense that all individuals be vaccinated. 

16 And if they' re not vaccinated, then they needed to test 

17 before coming into the building. 

18 Q Do you recall the cita~ion to that requirement? I 

19 mean, what is that ["equirement? was it a regulation or a 

20 letter? 

21 II Yes. I mean, they were certainly, they absolutely 

22 were Department of Defense direc~ives that came out to the 

23 workforce to enforce compliance. don't have them in front 

24 of me, but they' i:-e not hard to get. There's a whole website 

25 on it. 
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building; is that correct? 

II That's correct. It. depended on t.he mission and 

t.he nature of t.he job that they were performing. 
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Q so, if Mr. Kroenung was approved for tele-work, and 

5 not testing, would be there be any violation? 

A 

Q 

No. 

Are you aware of any employees who received an 

8 accommodation to the testing requirement? 

10 

II 

Q 

11 building? 

12 A 

Yes. 

Okay, and were they permitted t.o come int.a the 

Typically, if they had an accommodation, they did 

13 not come into the building. 

14 Q Okay, are you a\'l·are of any circumstances where 

15 somebody who was, who did not have to test because of an 

16 accommodation was allowed into the building? 

17 

18 

II 

Q 

I mean, from my knowledge, no. 

Now, were you involved in PEB-s for any other 

19 employees who did not comply with the testing requirement? 

20 

21 

A 

22 Honor. 

23 

24 

25 

To my knowledge, no. 

MR. LLOYD: I have no further questions, Your 

ADMINISTRATIVE JUDGE LlDOW: Okay, thank you. 

Mr. Dailey, anything further? 

MR. DAILEY: Yes, excuse me. 'ies, just one 
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Q Okay, well, with respect to Mr. Kroenung, 

2 specifically, would his removal papers or your proposal, 

proposed removal, would it reference the specific directive? 

A I would have to look at what was issued by the 

Deciding Official because the Proposing Official, don't 

6 believe that was in that. It may have been in the 

10 

documentation, but I don't know. I don't, like I said, 

don't have chat in front of me. 

Q 

A 

Did he 

It was moi:-e of the fact that it was the, based on 

11 what I can .remember, it was mo["e of the fact that it, it was 

12 a ["equirement for health purposes. And that he was 

13 continuing to refuse to comply by the requirement, and then 

14 stated that he wouldn't comply, regardless. So, it was, it 

15 was based on that. 

16 Q \~ell, just. to clarify, did he say he would not 

17 comp-ly or that. he would not test? 

18 

19 

A 

Q 

It's the same thing. 

Well, would somebody who is appcoved for telewoi:-k, 

20 for example, were they asked t.o test? 

21 A If they were approved for telework, no. If they 

22 were not coming into the building, they did not have to 

23 test. 

24 Q Okay, so the possibility existed foi:- some people 

25 to wock without testing, if they wei:-en't coming into the 
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question, please. 

ADMINISTRATIVE JUDGE LIDOW: Okay. 

REDIRECT EXAMINATION 

BY r>tR. DAILEY: 

Q so, Ms. Adkins, you mentioned having an ooe; Rep, 

64 

an Office of Disability on the Board to mention any 

religious or medical accommodations. Oo you cecal! whether 

there was any religious or medical accommodation made in 

this case? 

10 

11 

A There was not. 

MR. 01\ILE;Y: don't have anything fu ether, You i; 

12 Honor, thank you. 

13 ADMINISTRATIVE JUDGE LIOOW: Okay, Mr. Lloyd, 

14 anything further? 

15 RECROSS EXAMINATION 

16 BY KR. LLOYD: 

17 Q As part of the Board process, were you made aware 

18 of Mr. J<roenung' s request for leave and telework in 1 ieu of 

19 coming in? 

20 A knew that the supervisor and the mission 

21 required him to come in, and I'm unaware of any leave 

22 requests or requests fer telework. 

23 

24 

MR. LLOYD: Okay, no further questions. 

IIDMINISTR,\TIVE JUDGE LIOOW: Mr. Dailey, anything 

25 on that speci fie note? 
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MR. DAILEY: No, Your Honor. 

ADMINISTRATIVE JUDGE LIDOW: All right, well, Mrs. 

3 Adkins, thank you again for appearing today. "tou can go 

ahead and disconnect, but I' 11 caution you before you do not 

5 to discuss you.t testimony with anyone until you've been told 

otherwise, okay? 

7 

8 

again. 

THE WITNESS: Yes, sir. 

ADMINISTRATIVE JUDGE LIDOW: Okay, thank you, 

THE ~i"ITNESS: Thank you. 

ADMINISTRATIVE JUDGE L]OOW: Take care. 

THE >IITNESS: Bye. 

10 

11 

12 

13 ADMINISTRATIVE JUDGE LlDOW: Stuart, we can go off 

14 the record. 

15 

16 

17 

18 

COURT REPORTER: We are of the record. 

(Off the record.) 

COURT REPORTER: we are on the record. 

ADMINISTRATIVE JUDGE LlOOW: All right, after a 

19 short break, Mr. Dailey, is the Agency ready to call its 

20 next witness? 

21 

22 

23 

24 

MR. DAILEY: We are, Your Honor. 

ADMINISTRATIVE JUDGE LIDOW: \iho would that be? 

MR. DAILEY: Vietta Williams. 

ADMINISTRATIVE JUDGE LJ00\\1: Okay, and I've 

25 admitted Ms. "'iiilliams into the hearing space. 
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Q As the Deciding Official, do you determine whet.her 

2 or not to sustain t.he charges in the proposal? 

A 

Q 

Yes. I do. 

And do you determine whether or not the proposed 

5 penalty is reasonable? 

A 

Q Were you the Deciding Official in Mr. Kroenung' s 

8 proposed removal? 

10 

A 

Q 

Yes. I was. 

And in Mr. Kroenung's case, did you determine t.hat 

11 the charges should be sustained? 

12 

13 

A 

Q So, I'd like to show you the document containing 

14 Mr. Kroenung 1 s response on page, oh, I'm sorry. Did Mr. 

15 Kroenung provide a response to his proposed removal? 

16 

17 

A 

Q 

Yes. he did. 

I skipped over that part. I'd like to show you 

18 the document containing his proposed response in the initial 

19 Agency file on page 33. 

20 

21 

22 

A 

Q 

Yes. 

can you see that on the screen? 

can. 

In his response, did he deny refusing to comply 

23 wit.h testing requirements? 

24 A No, he, yes, he did noc.. I'm, I 1 m sorry, repeat 

25 the question. 
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Good morning. Can I ask you to raise your 

2 right hand, please? 

(Witness sworn.) 

Whei;eupon, 

VIE'I:TA SHIRL l<lLLIAMS, 

6 called as a witness hec-ein, having been first duly sworn, 

was examined and testified as fol lows: 

ADMINISTRATIVE JUDGE LIOOW: And could you state 

and spell your full name for t.he record, please? 
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10 THE NITNESS: Vietta Shirl Williams. V-i-e-t-t-a, 

11 Shirl, s, as in Sam-h-i-r-1. Williams, W-i-1-1-i-a-m-s. 

12 

13 

14 

15 

ADMINISTRATIVE JUDGE LIDO: Thank you vet"y much. 

Mr. Daily, whenever you I re ready. 

MR. DAILEY: Thank you. 

DIRECT EXAMINATION 

16 BY ~R. DAILEY: 

17 

18 

19 

20 

Q 

A 

Q 

A 

Good morning, Ms. Williams. 

Good morning. 

What was youc position back in August, 2022? 

I was Director of Human Development Directorate at 

21 the National Geospatial-Intelligence Agency. 

22 Q And in your position as a Director of Human 

23 Development, what is your role in disciplinary actions 

24 prop-osed by the FEB Chair? 

25 A 

Q 

I'm the Deciding Official. 
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Sure. Did he deny refusing to comply with testing 

requirements? 

A 

Q 

He did not. deny refusing testing requirements, no. 

And based on his response, was the.re any question 

as to whether or not he committed the conduct £or which he 

was charged? 

II 

Q 

No, there was no question. 

And once you determined that. t.he charges should be 

sustained, did you conduct a Douglas Factor analysis in this 

10 case? 

11 

12 

II 

Q 

Yes, I did. 

So, I'd like to show you the Douglas !:actor 

13 analysis located on page 23 of the initial Agency file, and 

14 we I re going to walk through some of the more relevant 

15 Douglas Fact.ors, starting with Douglas Factor No. 3. 

16 

17 

18 

A 

Q 

Can you see that on the screen? 

I can, yes. 

Now, is your analysis in the box labeled Deciding 

19 Official analysis? 

20 

21 

A 

Q 

It is. 

Okay, so can you please take a moment and review 

22 both the Proposing Official and your analysis there, and let. 

23 me know when you' re through, please? 

24 

25 

A 

Q 

Okay. 

What role did the fact that he had already 
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r@c@ived a Letter of Reprimand and a 10-day suspension for 

2 similar conduct play in your determination that removal was 

3 appr;op:date? 

A well, I concluded that., based on the pi;oposing 

5 analysis and the two prior; offenses and penalties that had 

been rendered. and I proposed that the next step was 

7 appropriate in terms of the decision. 

Q So, how about. Douglas Factor No. 5 on page 27 and 

28? Can you look at that analysis, and let me know when 

10 you' c-e through, please? 

A on Douglas Factor No. 5, sir? 

Yes, right here •t the top of the p•ge. 

Okay, thank you. 

Right there. 

Thank you. Okay. 

11 

12 

13 

14 

15 

16 

Q 

II 

Q 

II 

Q And how did refusal to comply with testing affect 

17 his ability t.0 do his job? 

18 A Mr. Kroenung was not able t.o enter into t.he 

19 premises because of t.he policy that was in place. He could 

20 not provide a test, a test resul't.. That was the policy in 

21 place at the time. And so, he was unable to enter the 

22 building and the premises, thus being unable to do his job. 

23 Q And how did his refusal to comply with testing 

24 i;-equirements affect his supei;-visor's confidence in his 

25 ability to do his job? 
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No. 12 on page 30 and 31. Please cake a moment and look at. 

2 that analysis. and let me know when you're through, please. 

II If you could move 

Q Oh, l apologize. Than~ you. 

5 A Thank you. Th•nk you. Ok•y. 

Q so, why did you think a lesser penalty than 

7 i;-emoval would not be sufficient in this case? 

8 II In looking ar. all of the relevant. information, •s 

well as Mr. Kroenung' s wri r. ten reply, and also star. ing that. 

10 he will refuse to comply with the policy that. was in place 

11 and the two prior disciplinary actions, I felt that this was 

12 the approptiate penalty to be tendered. 

13 It did not appear that there would be any 

14 change in the future relative to complying with policy. 

15 Q Okay, and now I'm going to show you Agency exhibit 

16 4. Can you see that on the screen? 

17 

18 

II 

Q 

can. 

This is an e-mail from Mr. Ktoenung dated 

19 August 1st, just a week prior to this August 8th incident 

20 for: which he was removed. Can you read that highlighted 

21 sentence, please? 

22 l\ My status on refusing co test has not changed, nor 

23 will it change. 

24 Q So, when after facing progressive discipline, he 

25 continues to proclaim that he has not and will not change, 
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A As the Supervisor, as the Proposing Official 

2 expresses, it was a failure to follow and comply with 

pi;ocedures that affected his confidence and ttust to do the 

job. 

Q so, what effect did his decision not to follow 

6 Agency policy in this case have on your confidence that he 

would carry out other, say, mission-related Agency policies 

if he happened to disagree with them? 

A concluded, based on the pattern therein, that 

10 was through the analysis, the Douglas Factor analysis, that, 

11 I determined that I had, my confidence in terms of movin9 

12 forwar:d was also impacted in ter:ms of him bein9 able to do 

13 his job. 

14 Q And let's lock at Douglas Factor No. 10. Can you 

15 please take a moment to review the analysis there, and let 

16 me k.now when you' re through, please? 

17 

18 

A 

Q 

Okay. 

Now, what effect did his repeated refusal to 

19 comp-ly have, in youi;- determination, of his potential for 

20 rehabilitation? 

21 A A pattern had been set via to prior disciplinary 

22 actions for the same charge. And so, based on this proposal 

23 coming forward for the same circumstance, I concluded that, 

24 that r:ehabilitation was pr:obably not going to be a r:esult. 

25 Q And then, finally, let• s look at Douglas Factor 
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A The one that. was rendered, sir. And in this case 

it was t.he t.hird disciplinary action based on the 

progressive discipline policy that we have. It's removal. 

Q And given the mission impact, the history 0£ 

ptog·ressive discipline and his intent to never comply, was 

removal justified for any one of the individual 

specificar.ions alone here? 

A I believe it was, but we took the progressive 

1 o a ppr each. 

11 MR. DAILEY: Okay, l don't have any further 

12 questions, Your Honor. Can you stop sharing fot me, please? 

13 

14 

15 

16 

17 exam. 

18 

19 

ADMINISTRATIVE JUDGE LIDOW: Okay, sure. 

MR. DAILEY: Thank you. 

ADMINISTRATIVE JUDGE LIDOW: Yes. 

Okay, Mr. Lloyd, you can go ahead with cross 

MR. LLOYD: Okay1 thank you. 

CROSS EXAMINATION 

20 BY LLOYD: 

21 Q Thank you, Ms. Williams, for being here today. 

22 just wanted to begin by asking you about your working 

23 proximity to Mr. Kroenung in terms of your day-to-day 

24 activities. 

25 Did you have any other interaction with Mr. 
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Kroenung, out.side of your role as Deciding Official for his 

2 disciplinary action? 

A 

Q 

5 context? 

A 

Q 

Not to my knowledge, no. 

Okay, so did you know him at all outside of that 

No. 

Could you describe the extent. of your knowledge 

6 how it was, how it is t.hat you became the Deciding Official 

on his removal, then? 

10 A That is the, one of the roles of the Director of 

11 Human Development. we are the Deciding Official in 

12 disciplinary cases that -render a decision of 6-day 

13 suspension up to removal. 

14 Q So, in your role as Director of Human Relations, 

15 are you also privy to information about accommodations that 

16 employees receive in NGA? 

17 A No, I am not. I do not have any detailed insight 

18 on the specifics of the accommodations. I'm only told that 

19 i:-easonable accommodation had been approved, and mostly that 

20 is because of individuals that are within my chain-of-

21 command. I do not have access to individual reasonable 

22 accommodation cases of others ou~side of my chain. 

23 

24 

Q 

A 

Who approves reasonable accommodation requests? 

That would be the, that would be the Office of the 

25 Director, I'm soi:-ry, Directoi:- of the Office of Diversity and 
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next level in accordance with t.he cable of penalt.ies and so 

2 on. 

Q 

A 

Q 

Are you familiar with it.he PEB process? 

I am. 

And so, how is the, where is the PEB Boa r<l, or I 

guess l 'm being redundant in calling it the PEB Board, but 

7 where does the Board fit into that process that you just 

8 described? 

A If, in fact, there's a charge chat renders 

10 consideration. or management would like r.o propose a formal 

11 disciplinary action, 6-day suspension up to removal 1 it then 

12 enters into a Personnel Evaluation Board. 

13 Q And so, do you, as the Deciding Official, interact 

14 with the PEB? 

15 

16 

A 

Q 

No, I do not. 

But you, do you receive, you receive a 

17 recommendation, is that correct., from the Board? 

18 

19 

A 

Q 

That's correct. 

And as part of your role as the Deciding Official, 

20 did you speak with Mr. Kroenung at all? 

21 

22 

A 

Q 

No, I did not. 

And did you speak with his Director Supervisor, 

23 Justin Nahlik? 

24 

25 

A 

Q 

No, I did not.. 

Okay, and did you spea~ with Greg Gavin, who was 
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Q So, as the D@ciding Official for Mr. Kroenung, 

could you describe the process that would have occurred 

before it came to you with regard to his discipline and his 

removal? 

A Well, normally, in any case when there is 

discipline that's being considered, management is often 

asked to work at the lowest level with our employee 

relations team in HR. And so, progressive discipline is 

10 just that. It affords you the table of penalties based on 

11 the charges that are made. 

12 And so, once management contacts employee 

13 relations, employee relations, if it's a formal charge, it 

14 can be informal up t.o formal. A Let.ter of Reprimand is a 

15 formal charge, a form of formal charge. 

16 And so, when there's any type of discipline, 

17 or even if it's a Letter of caution, there is collaboration 

18 between the HR office and the General counsel, as well as 

19 management, to determine all the factors are in accordance 

20 with t.he table of penalt.ies. In accordance with t.he charges 

21 therein, and Douglas Factors when appropriat.e. 

22 And so, if, in fact., an employee has been 

23 rendered a disciplinary action and they are found to commit 

24 the same action or different actions, then it's a 

25 progressive appi:-oach. And then thei:-e's the, we 90 to the 
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A 

Q 

No, I did not. 

Do you have any knowledge about, or any 
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information about whether it was necessary for Mr. Kroenung 

to b-e present in the building in order to pertorm his job 

duties? 

II Only in accordance to what was stated by his 

first-line supervisor in the memo and record. 

Q So, would it. be accurate to say that. you were 

10 accepting his supervisor's characterizar.ion on that detail? 

11 

12 yes. 

13 

14 

II 

Q 

/I 

I, it was part of the package in consideration, 

Okay. 

Along with other parts of the package, which 

15 included the response by Mr. Kroenung. 

16 Q At the time of Mr. Kroenung' s removal were there, 

17 are you aware of job functions that. NGA was performing by 

18 telework? 

19 A That, in totality, no. Mainly, telework decisions 

20 are based on the first-line supervisor's determination on 

21 whether or not an employee can telework partially or fully. 

22 Q So, as part of, I guess as part of the process, 

23 did you have any, do you have any information or did you 

24 form any opinion as t.o why telework was not available t.o Mr. 

25 Kroenung in his particular circumstance? 
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~rom what I can recall from t.he memorandum to the 

2 record writ.ten by the supervisor., Mr. Kroenung was in a 

3 critical position as Aeronautical Analyst, which generally 

cannot be pet"for;med via telewot"k _ 

And in addition, from what I tecall, there 

was some training he was to take that could not be performed 

7 out.side of the workplace, requiring him t.o come to work. 

Q Okay, and did, so t.hat 1 s th@ what. Did anybody 

explain to you why? Did you form an opinion as to why he 

10 couldn't perform the training, for example? 

11 

12 

13 

14 

A 

Q 

II 

Q 

No, I didn't have any further discussion 

Okay. 

-- regarding that. 

Thank you. And as far as you are aware, is 

15 testing for Covid part of Mr. Kroenung's job description? 

16 II Testing was a mandated decision rendered by the 

17 Department of Defense based on the guidelines set at the 

18 time by the Office of Personnel ~anagement and thro·ugh 

19 guidance with~ and other guidance, as well. 

20 

21 

Q 

II 

But was it part of Mr. Kroenung' s job description? 

I have not read Mr. Kroenung' s job description to 

22 determine that I can safely say ~hat it's more than likely 

23 not in the job description itself as far as the duties of 

24 the job. 

25 Q 

2 care. 

Okay, you referenced DoD guidance regarding 
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Okay, so Mr. Dailey, that was the Agency's 
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last witness? 

MR. DAILEY: It was, Youc- Honor. 

ADMINISTRATIVE JUDGE LJOOW: And ac-e you 

7 concluding your case-in-chief at this point? 

8 MR. DAILEY: We are, Your Honor. 

ADMINISTRATIVE JUDGE LIDOW: Okay, so we will 

10 switch things over to the Appellant's case. And my 

11 suggestion would be maybe we can go ahead and get started. 

12 

13 

14 

I assume, Mc-. Kroenung is going to testify? 

MR. LLOYD: Yes, that's correct, Youc- Honor. 

ADMINISTRATIVE JUDGE LlOOW: Okay, and what if we 

15 got. st.art.ed wit.h his t.est.imony on direct and maybe by t.he 

16 t.ime we finish that., or are close t.o finishing that., that. 

17 would be a good time to take like a lunch break, 

18 potentially. 

19 MR. LLOYD: Could we take a quick break, a couple 

20 minutes right now? 

21 ADMINISTRATIVE JUDGE LJDOW: Yes, sure. That's 

22 fine, but. how does that. sound, in general? 

23 

24 

MR. LLOYD: That's okay wit.h me. 

ADMINISTRATIVE JUDGE LJDOW: Okay, so we' 11 have 

25 that be the plan. Let• s go ahead and take a five-minute 

LeGRI\ND REPORTING & TR/INSCRIBING SERVICES 
(630) 894-9389 

test.ing. Do you know which guidance t.hat was, or are you 

2 able t.o name t.he t.it.le or any of t.he references? 

A Not off the top of my head. l t was a long time 

ago. 
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Q Do you think that it would be accurate to say that 

6 the proposed removal documents cited that authority? 

A I would have t.o take a look at. che proposed 

removal document. t.o, again, I would assume it would, but. 

can' t say for sure. 

10 Q Oidn • t the testing requirement for: NGA employees, 

11 didn't that end at some point? 

12 A When the decision was rescinded by the secretary 

13 of Defense, yes. 

14 

15 

16 

Q 

A 

17 Honer. 

18 

Okay, do you recall when that was? 

No, don't have t.he exact date. 

MR. LLOYD: [ have no further questions, Your 

ADMINISTRATIVE JUDGE LIDOW: Okay, Mr. Dailey, 

19 anything on redirect? 

20 

21 

MR. DAILEY, don't have anything, Your Honor. 

ADMINISTRATIVE JUDGE LIDOW: Okay, well, Ms. 

22 Williams, again, thank you for your appearance. Before you 

23 disconnect, I just caution you not to discuss your testimony 

24 with anyone until you've been told otherwise, all right? 

25 THE NITNESS: Yes, Your Honot", thank you. 
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break now, and we' 11 get started maybe, you know, close to, 

call it 10:55. If everyone can just be back on, and we'll 

go ahead and get started, okay? 

10 

MR. LLOYD, '!:hat should be good. 

ADMINISTRATIVE JUDGE LIDOW: Okay, very good. 

Stuart, we can go off the record. 

COURT REPORTE;R: We are off the record. 

(Off the record.) 

COURT REPORT~R: We are on the record. 

ADMINISTRATIVE JUDGE LIDOW: All right., after 

11 taking a short break, we've reconvened. The Agency has 

12 concluded it's case-in-chief, and the Appellant is prepared 

13 to go forward. 

14 Mr. Lloyd, are you calling your first 

15 witness? 

16 MR. LLOYD: Yes, Your Honor. Appellant. calls Mr. 

17 Kroenung, the Appellanc. 

18 ADMINISTRATIVE JUDGE LIDOW: Okay, and he's in the 

19 hearing space. 

20 so, Mr. J<roenung, could I ask you to raise 

21 your right hand? 

22 

23 

24 

25 

(Witness sworn.) 
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Whereupon, 

CHRIS J. KROENUNG, 

3 called as a witness herein1 having been fitst duly sworn, 

was examined and testified as follows: 

7 

8 

ADMINISTRATIVE: JUDGE: LJDOW: Okay, go ahead, Mr. 

Lloyd. 

MR. LLOYD: Thank you. Thank you, Your Honor. 

DIRECT EXAMINATION 

BY MR. LLOYD: 
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10 Q Thank you, Mr. Kroenung. Do you mind stating your 

11 name for the record? 

12 

13 

A 

Q 

Christopher J. Kroenung. 

And did you work at NGA, National Geospatial-

14 Intelligence Agency? 

15 

16 

17 

18 

II 

Q 

A 

Q 

Yes. sir. 

When did you begin wor!king at NGA? 

August 22nd, 2004. 

And when you began at NGA, what were your work 

19 i:-esponsibilities? 

20 II I was assigned to a new projected called, Global 

21 Reach. It was compiling approach procedures for sp.ecial 

22 projects. 

Q And how long were you at Global Reach? 23 

24 A I believe it was at the end of 2007, be.ginning of 

25 2008 when they ended the pi:-oject. 
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II It was the same as the Geo areas responsibilities 

I had before. I had, I was assigned countries, and I would 

get the data in from the host source, and then I wo·uld input 

5 it into a system so they could be published in our, in our 

books for the pilots. 

Q Okay, so those were your job responsibilities at 

8 Geo areas; however, at the time you were, at the time of 

your removal you were in training. What were your training 

10 responsibilit.ies? 

11 A I was assigned a trainer and, whenever he had time 

12 available, he would do on-the-job training. 

13 Q And so 1 were you able to perform work 

14 responsibilities and training at the same time, then? 

15 II Yes. They assigned me a few countries. I believe 

16 it was Malaysia and Singapore. 

17 

18 

Q 

A 

Okay. 

They gave me a minor work role while I was 

19 training so that I could check the host source, and I was 

20 inputting the data and the trainer would assist me if 

21 needed assistance. And they would also check my work, make 

22 sure it was correct while I was in training. 

23 

24 

Q 

II 

And who was training you? 

You know, I. I can't. remember his name. It's been 

25 about two years. 
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And where did you go from Global Reach? 

I went to what they cal 1 the Geo areas. 

And can you describe Geo areas? 

That• s, basically, where you' t"e assigned country 

ot countries, and you' r;e given aeronautical data from the 
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6 host country. And you take that data and you input it into 

our database and make sure t.he data's correct, basically. 

Q 

A 

Okay, and how long were you at. Geo areas? 

I was there from '07, '08, whenever I left the 

10 global reach, to about 2015. 

And where did you go after Geo areas? 11 

12 

Q 

A I moved to the Terminal Enroute Procedures Branch, 

13 TERP-S Branch. That was the Justin's branch. 

And when you say Justin, you mean --14 

15 

Q 

A Justin Nahlik. He wasn't the Branch Chief at the 

16 time that I moved, but I believe he took over in 2018. 

17 Q 

18 correct? 

19 

20 

A 

Q 

And the acronym for that is TERPS; is that 

Tec-minal En route Procedures. 

And was TERPS your last assignment at NGA before 

21 being removed? 

22 A In the system, but I was training, re-training in 

23 the Geo areas, which I had previously worked. 

24 Q Okay, at the time of your removal, so that would 

25 be while you• re working in TERPS, but c-e-trai-ning in Geo 

Q 

A 
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Okay. 

He was a, I believe a Lead in t.he area. I think 

his name was Jeff, but. I'm not. sure. 

Q Okay, you describe sort of coming in to train as 

8 4 

he became available. so, what did that look at in a typical 

work week? 

A probably tr;ained with him maybe five or six 

hours a week. 

Q Now, so as per your responsibilities at Geo areas, 

10 so you were re-training in Geo areas and, but. you were 

11 formally assigned to TE:RPS. Was testing for Covid part of 

12 your job description in either or those roles? 

13 

14 

A 

Q 

No, it was not. 

But at some point the Agency began requiring you 

15 to test for Covid before arriving in the building; is that. 

16 correct.? 

17 A You were allowed to enter the building, but you 

18 had to go directly to your supervisor's office and give him 

19 the test results. And if you did not, then they would 

20 escort you out of the building. 

21 

22 

23 

Q 

A 

Q 

And when did that pol icy begin? 

December 13t.h, 2021. 

And at the t.ime, December 13th, 2021 where were 

24 you working? Was that. at TERPS? 

25 A I was still in TERPS at that time, yes. 
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7 

8 

Q 

Q 

A 

Q 

And that was under Juscin Nahlik? 

Yes. I 

Okay. 

was never re-assigned to anothet supei;visor, 

As far: as the testing :requirement goes, ·t.1e:te you 

willing to participate in the testing? 

II 

Q 

II 

No, I was not. 

Okay, and so what did you do about that.? 

I was called into Justin's office, I believe, 

10 about the 8th of oecembet"; don't quote me on that. It was 
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11 the 8th or the 9th, and he told rne that starting on the 13th 

12 I would be t"equired to show up with a negative Coronavirus-

13 19 test, or I would be not allowed to come to the building. 

14 Q Okay, and you' re describing a personal interaction 

15 where he invited you into his office. l~hy was that invite 

16 necessary? 

17 A I believe he didn't want to shat"e my medical 

18 information with others, so he had a private meetin-g with 

19 me. 

20 Q And what was your response when he informed you 

21 that you had to test? 

22 II I was very upset and I told him I believed it was, 

23 you know, an illegal mandate. And I told him I wasn't going 

24 to test. 

25 Q Now, could you describe what you mean when you say 
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II Yeah, like I said, the boosters were kind of a 

admission that the shoes were ineffective, so I felt like 

they should have tested everyone if they were going to 

5 require testing. Not just the unvaccinated. 

8 

Q 

A 

Q 

II 

And so, who did you feel was retaliating? 

NGA, primarily, and DoD. 

And what was it they were retaliating for? 

Not. gee.ting che vaccine. They, chey, you know, 

10 they felt you weren't complying 100 percent. with their 

11 mandate. 

12 Q Okay, and did you have other hesitations about 

13 taking the vaccine? 

14 A Yeah, the side effects. At that point, the side 
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15 effect.s that. came out., I read quit.e a bit. on t.he CDC website 

16 about. myocardit.is, pericarditis, among many or.her side 

17 effect.s that. were very dangerous. 

18 Q Okay, I actually said vaccine, but I meant 

19 testing. 

20 A Oh, testing. Yeah, it was very 1 it was very 

21 inconsistent, as I, we presented the evidence of the 

22 recalls. There was hundreds of c.housands of recalls of 

23 these tests, these take-home t.esc.s which were allowed. 

24 just didn I t feel like they had the right to ask me to test 

25 unless I was, at least, symptoma~ic. 
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A I don't think it was consistent with Americans 

Disability Act, and I felt that the mandate should have 

ended due to the fact that the Omicton vai;iant was a mild, 

it had mild symptoms. 
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And I also felt that it was retaliation for 

those people who refus@d to get the, the vaccine, and I 

never consented to testing. And also, at the time, the 

boosters had come out. So, that was kind of admission that 

10 the vaccine was not 100 percent effective. 

11 Q As far as you \,;ere able to petceive, was there a 

12 requirement for people to receive the booster? 

13 A No. The CDC required to shots of Pfizer, Modern a 

14 or one shot of J&J to be fully vaccinated. They never 

15 upgraded that to include boosters, but the boosters came out. 

16 about September or October, and they were recommending 

17 getting them because the effectiveness of the vaccine would 

18 wane at that point within six months. 

19 so, I believe most people that they were 

20 requiring the booster for at that time probably got the shot. 

21 back in February, I gu@ss. So, I guess that was for the 

22 initial people who got the vaccine. 

23 Q Okay, so you said that it was not consistent with 

24 legal requii;ements, and you also named i;etaliation as an 

25 issue for you. Could you desct"ibe what you mean by the 

Q 

A 
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And did you explain these things to M.r. Nahlik? 

'fes. Also, [ need t.o add that. che CDC, at t.he 

time, only recommended taking the test. when you' re 

symp-tomatic. Even though they did tell the agencies that 

they were allowed to test us. 

Q 

Nahlik? 

A 

Q 

could you repeat your- question, please? 

Sure. Did you discuss your objections with Mr-

'fes, I did. 

And was that a single discussion, or was that a 

11 series of communications? How did you do that? 

12 A I'm quite sure we had, we had interactions over, 

13 in the past. And also 1 I had many conversations with him 

14 about the vaccine and the, the masking. 
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15 Q And did you submit, at any point:, for a religious 

16 accommodation or a medical accommodat.ion co t.he t.esting? 

17 

18 

19 

A 

Q 

A 

No, I did nee. 

And why didn't you? 

I didn't have a medical reason, and I'm not a very 

20 religious person, so I didn't think that would have been 

21 appropriate. I did not put in an accommodation because I 

22 had put. in an accommodation for masking. 

23 And I never finished t.hat process because I 

24 had spoken t.o someone in the office and, chat. granted t.he 

25 accorrrnodations, and they said that I would not be granted 

LeGRAND REPORTING & TRANSCRIBING SERVICES 
(630) 894-9389 



Appx359

t.he accommodation I wanted, but. chey would give me a minor 

2 accommodation. 
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so, I worked that out with Justin an-d Steven 

Keith when they gave me kind of an accommodation, but it 

5 wasn't the accommodation that I ..;anted, so I thought it was 

kind of a waste of time. 

Q Now. what. were your objections to wearing the 

6 mask? 

II I had a medical not.e from my doctor that requested 

10 that I not wear the mask; that I would be allowed to wear a 

11 face shield. And that was against NGA policy so that's, 

12 when I talked to the Accommodating Official, they said that 

13 there's no way they would just lcet me wear a face shield at 

14 work. I would have to either telework or take leave and 

15 not, to get around the masking mandate. 

16 Q Okay, and so what was c.he accommodation, the minor 

17 accommodation that you arrived a~ with Mr. 

18 A They allowed me, they allowed me to telework two 

19 days a week. And they allowed me to work evenings and 

20 weekends where I would be able to remove the mask at my desk 

21 more often. But still, they sc.ill told me I had to wear 

22 the mask, but that was about it. 

23 Q All right, so after you communicated to Mr. Nahlik 

24 that you wet"et"l't going to test; that you had an objection, 

25 what was his response? 
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II That went on until May 26th, I believe. That was 

the first week that we went up to either medium or high. 

Q 

A 

Q 

And how long were you out at that interval? 

I never re-entered the building from that point. 

so, you've described a situation where yo·u went, 

7 so at the time when you were -- well, l' 11 just restart my 

8 quest.ion. 

At the t.ime when you were working un<ler Mr. 

10 Nahlik, you were working in TERPS. And t.hen, but t.hen you 

11 described a ci r.cumstance where you went from TERPS to 

12 re-train in Geo areas. 50 1 what brought about that change? 

13 A When I came back on March 7th, Paul McCullough had 

14 come and got, come to my desk, brought me in his office and 

15 Steven Keith was in there. And c.hey told me since I was out 

16 for so long I would need to be re-trained in TERPS, the 

17 TERPS area. 

18 And at that time, they had taken all of my 

19 countries away from me. had no assignments at that time. 

20 And then, I told them I didn't want to do that. An<! they 

21 said well, what do you want? said I would like to be 

22 moved back to Geo areas where was back in 2015. 

23 And they said, well, we'll see if we can work 

24 that out, and that was, basically, the end of the meeting. 

25 Q And so, did they work ~hat out? 
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A He didn't really say anything. He just, you know, 

2 he just kind of nodded and, you know, I had called in sici< 

that next week. And he granted me the sick leave and I had 

to b-ring in a doctor's report. 

But then, the two weeks after that I already 

6 put in for, I already put in for approved leave, and I was 

approved. So I, I was not there from the, the 13th to 

January 3rd. was on either on sick leave or annual leave. 

10 

Q 

A 

Okay, and what happened after January 3rd? 

Justin was off that day, but Paul McCullough was 

11 in there, and once I ac;rived at work he called me into his 

12 office, or someone told me he wanted me in his office. 

13 I went to his office, and he requested the 

14 test and I said I refused to give him a test result. And he 

15 told me I was on admin leave, and I needed to leave the 

16 building, and then I left the building. 

17 Q Okay, and ho,-. long did you stay away ft"Om the 

18 building from then? 

19 A I believe March 7th is when it went down to low 

20 community levels, so I believe it was March 7th was the 

21 first week I came back into work. 

22 Q And so, you were permitted to enter the building 

23 without a test at that point? 

Yes. 24 

25 

A 

Q And how long did that last whet"e you were able to 

A 
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Somewhere between two and three weeks. So, I was still in 

the TERPS area, you know, I felt. I probably should have been 

moved over there and start my training right away, but they 

left me in the TERPS area £or about three weeks. 

And then, from that point on, r.ight around 

the 21st to the 25th; somewhere in there, I went, stai:-ted my 

training in Geo areas. And then, from there until about 

May 26th, I trained in Geo areas. 

Q And at the, so you had been away, you had worked 

11 at Geo areas; you testified to that, and you had been away 

12 for several year.s. And so 1 you were re-training at Geo 

13 areas. 

14 How would you describe your need for re-

15 training upon arriving, again, at Geo areas? 

16 A Well, they, Chey had a whole new software system, 

17 so I needed to be, you know, brought up to speed on that. 

18 And I just needed, basically1 a short re-hashing of, of how 

19 to do the job. And, but I was already, within a few weeks I 

20 was back in their working areas, as I stated before. S0 1 it 

21 didn't take too long ta learn new the software. 

22 Q So, just to get our timeframes correct, so we're 

23 talking end of March into the middle of April. So, by 

24 middle of April, beginning of May would ic. be, is it fair to 

25 say that you felt comfortable with the ne·~; software? 
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Yes. 

Q Did you feel like t.here was, there were any other 

3 areas where training was necessaxy for you to pet"forrn your 

jobs in Geo ar;eas? 

A 

Q 

I• m sorry, I don• t understand the question. 

Well, apart from the software, was there 

7 additional need for training? 

II Not really. I could have done, you know, probably 

90 percent of the job without. having to ask anybody any 

10 questions at that point, so --

11 Q Okay, did your \,j'ork responsibilities expand as 

12 your, as you became familiar and your training progressed? 

13 II Yeah, kind of. I pickced up, initially, I picked 

14 up, I think, Singapore. And then I picked up Malaysia, and 

15 I think I picked up one other country before May 26th. So, 

16 yeah, I did progress in my training. I picked up more 

17 i:-esponsibility as I progressed in the training. 

18 Q And you described abou~ five or six hours a week 

19 with the person who was training. What sort of information 

20 were they sharing with you during that training? What was 

21 the benefit you were getting? 

22 II Mostly it was just learning the new system and 

23 going over some of the points of the job that, you know, 

24 was more rusty on. 

25 Q Did you feel that there, that telework was a 
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some of that was annual, some of it was sick leave, some of 

2 it was leave without pay or administrative leave. Did that. 

affect your training in any way? 

A don't, I don't believe so. If I call in a day 

5 sick, yeah, I wouldn I t be able to train, but I don it think 

that had anything, had any effect at that time. 

Q Okay, but was there anything special about the 

8 t.raining that.. that would -- sorry. 

Was there anything special about the training 

10 that the absence would affect it negatively? 

11 A Well, that the long absence I had or, I don't 

12 understand what the --

13 Q Put it another way. Could you just pick it back 

14 up \'i'hen you came back in? 

15 II mean, t.o the TERPS training, the TERPS area, 

16 around there? 

17 

18 

Q 

A 

Back in t.he Geo areas? 

Oh yeah, yeah. If, if I had to come back, come 

19 back in a few weeks or a few months, it, I don't think thei:-e 

20 would have been a problem. 

21 Q So when, at the beginning of August you and Mr. 

22 Nahlik had an interaction about c.he possibility of you using 

23 leave in order to avoid discipline for being absent. from 

24 work. From your perspective, was there anything about the 

25 job that would prevent you from using leave in that way, Ot" 
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A Yeah, there, know there was people on telewori< 

there. l'hey worked at least one, sometimes people worked 

two days a week at that time. 1, yeah, I could have, I 

could have definitely worked a couple of days of telework. 

They, chey would, all che, all of che 

information that the host provides is online, so I could 

have looked that up. r could have notat.ed the changes and 

then e-mail it. to myself. That's what a lot of people do; 

10 they will e-mail the changes and they will come in and make 

11 the changes. 

12 so, you can do a lot of analysis at home, and 

13 you can also do CBTs at home, and other things; work on 

14 resumes, self-assessment.s, t.hings like that. 

15 Q Okay, so you were saying that earlier for the 

16 mask.ing accommodation, you were able t.o work off hours; 

17 nights and weekends. rs that something that would have been 

18 possible with your, with your responsibilities in Geo ai:-eas? 

19 A No. Everyone had to test, no matter where the 

20 work.ed. So, if you were in the building you had to test. 

21 Q Okay, but apart from t.he testing requirement., is 

22 there anything about t.he job itself that would have 

23 prevented you from doing it on nights and weekends? 

No. 24 

25 

A 

Q so, you described several inter=vals of leave, and 
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using telework in the way that you proposed? 

A I don't believe so. I, you know, I think I could 

have t.aken a couple of days of t.elework and a couple of days 

of leave each week --

Q 

II 

Okay, and --

-- until August 22nd, when they were recommended 

to stop testing,· just the unvaccinated. 

Q All right, and did you have leave accrued at. r.hat. 

time? 

A Yes, I, I had over 100 hours annual and sick leave 

11 as of August 1st. 

12 Q So there's, in your judgment, was there plenty of 

13 leav·e available for you to covet" the time between the 

14 beginning of August and the end of the testing requirement? 

15 A No, I wouldn't. have had enough leave t.o go to 

16 January. They can provide advanced leave for sick leave and 

17 for annual leave, and Chey can provide leave wit.hout. pay 

18 beyond that. 

19 Q Okay, so one of the things that came up in Mr. 

20 Nahl i k's testimony was the possibility of, or I'm sort"y, the 

21 difficulty in the fact that you didn't propose leave in 

22 advance. Why weren't. you asking for leave like far in 

23 advance? 

24 A I was on sick leave, and they wanted, they gave me 

25 a list of all these paramete<S I had to follow. I had to 
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get. a note from my doctor. I had to have the prognosis, the 

2 diagnosis, and I had had a vehicle accident; I was in rehab 

3 at the time. 

i;nd so, I, I didn • t feel that was necessa:i;y. 

asked them if I could just go back to annual leave which, 

don• t even know if I was on annual or sick leave at the 

7 time, but I, I had asked them previous, before that. if I 

6 could just st.ay on annual leave. 

And it was, basically, a week-by-week thing, 

10 and l 've never been denied for annual leave, even if I asked 

11 for it, you know, not in advance. so, that's not really a, 

12 that's not t"ea.lly a regulation they follow, and they, you 

13 know --

14 Q Okay, so in your time at NGA, which stretches 

15 back, you know, to the beginning of the aughts, did you have 

16 any formal disciplinary proceedings against you? 

17 

18 

A 

Q 

No. 

Okay, do you have any philosophical objections to 

19 any other parts of your, or any of the formal, any of your 

20 formal job requirements? 

21 !\ I don't particularly like drug testing, but I did 

22 test for drugs whenever they required. 

23 

24 

25 

Q 

A 

Q 

Okay, and did you refuse to drug test at any --

No. No. 

Were thei:-e other work responsibilities, apart from 
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justifications, do you believe that there was somet.hing else 

2 going on with the Agency; other unstated reasons? 

!\ As to why --
Q ,or your removal? 

A what I s that? 

Q ,or your removal and youi:- discipline? 

A No, just think my, my general, you know, 

8 atcicude and my statements towards the, che vaccine and the 

testing and che masking and other things; I think chat 

10 definitely weighed heavily on, you know, aeromanagement and 

11 NGA management as far as my i:-emoval was concerned. 

12 Q Were you aware of other accommodations to testing 

13 that co-workers received? 

14 A Yes. I believe David At.kinson and Don Leg,gans were 

15 given accommodations so that they could either telework or 

16 go on admin leave or emergency leave, but. I don't know what 

17 exactly they did for them. 

18 Q Okay, and how did you form this opinion? How did 

19 you get that information? 

20 A I discussed it with some of the fellow workers 

21 that still have contact with. They informed me that, what 

22 was going on. 

23 Q Were you aware of any other accommodations to 

24 testing besides David Atkinson? 

25 A Yeah, Any Katze was allowed to test from home. He 
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When discipline was ptoposed against you, one of 
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the, the justification that was proposed ·uas mission 

degt"adation. What are your thoughts on that justification? 

6 Do you accept that justification? 

A No, due to the fact that in 202D we were sent home 

in February, and we wer:en't brought back until August. So, 

I mean, those six months were, everybody pretty much stayed 

10 home except for maybe one or two days we were bi:-ought in for 

11 a few houi:-s to work. 

12 And many people were allowed to stay on the 

13 emergency leave and/or telework all the way up, in other 

14 divisions, all the way up to about May of the following 

15 year. So, if that was, you know, allowing me to take that 

16 time off in 2022 was mission degradation, then I believe 

17 that as also mission degradation when they allowed people to 

18 stay home duc-ing all that time doing telework and on 

19 emergency leave. 

20 Q Also as part of Mr. Nahlik' s justification, he had 

21 mentioned that training couldn't occur remotely. Do you 

22 accept that justification? 

23 /\ It would be difficult. I mean, it could be done, 

24 but it would, it'd definitely be difficult. 

25 Q Do you think that, apart from the stated 
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was, I believe he made his own form. From what I was told, 

he, he had his wife or one of his kids sign off on the 

sheet, and then they allowed that. 

Q Is there anything that you want to add to your 

testimony? 

A just, if they would have stuck with the 

Febtuary 5th date and the August 22nd, where they were 

ordered t.o test people, I, you know, I would have only had 

to cake about three months and cwo weeks of either annual 

10 leave, sick leave or leave wichout pay during that. cime. 

11 And that would have, that would have solved 

12 the problem, I think. And then I wouldn I t have had to test, 

13 so that's just my contention. 

14 MR. LLOYD: Okay, nothing further at this time, 

15 Your Honor. 

16 ADMINISTRATIVE JUDGE LI DOW: Okay, well, Mr. 

17 Dai 1 ey, do you want to begin your cross ex:am now? 

18 MR. DAILEY: Yes I Your Honor. I don't think I' 11 

19 go 11\ore than maybe 15, 20 minutes at the most. 

20 ADMINISTRATIVE JUDGE LIDOW: All dght, then why 

21 don 1 t we just plow ahead, and we can break after that. And 

22 that would be a good time because then we could do closings 

23 on the other side of lunch, right? 

24 

25 

MR. DAILEY: Perfect.. 

ADMINISTRATIVE JUDGE LIDOW: Okay, very good. 
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Go ahead. 

2 CROSS EXAMINATION 

3 BY MR. OAILC:Y, 

Q so, Mr;. Kroer'HJr'l91 priox to yout .temoval from the 

5 Agency, you never received a COVJ0-19 vaccine, right? 

A 

Q 

No, sir. 

And you were aware thac weekly testing was 

6 required under OoD policy for unvaccinated employees when 

cransmission levels were medium or high, correct? 

A 

Q 

A 

That is correct. 

But you didn't agree with that pol icy, r;i-ght? 

No, sir. 

And you thought it was illegal? 

And dis er irninatory. 

10 

11 

12 

13 

14 

15 

Q 

II 

Q Yes. illegal, discriminatory. You thought it was 

16 ineffective, as well, you mentioned? 

A Yes~ sir. l7 

18 Q But you never requested a medical or a religious 

19 accommodation from the testing requirement, correct? 

20 II That is correct, sir. I didn't have the necessary 

21 medical, I didn't have like a heart issue or things like 

22 that that they had listed that you could ask for a medical, 

23 and as I said, I'm not very religious. I don't go to church 

24 on a regulat" basis, so it would be hypocritical of me to put 

25 in a religious exemption. 
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take anymore leave because of the degradation. So, that was 

2 the only warning I had received. 

Q And in February, 2022 you received a Letter of 

Reprimand for failing to comply with testing, correct? 

A 

Q 

Yes, sir, on February j ith. 

And after receiving the Letter of Reprimand, you 

7 still refused, correct? 

8 II 

Q 

That:. is correct. 

And as a result, you received a 10-day suspension 

10 in July, right:.? 

11 

12 

A 

Q 

That is correct. 

And after serving the 10-day suspension, you still 

13 refused to test, right? 

14 

15 

A 

Q 

16 policy? 

17 

18 

II 

Q 

19 policy? 

20 

21 

A 

Q 

That is correct. 

On August 8th, did you comply with the testing 

No, I did not.. 

On August 15th, did you comply with the testing 

No, I did not. 

Okay, I'm going to ask you a couple questions. 

22 You mentioned Mr. Leggans and Mr., you mentioned Mr. 

23 Atkinson and also Mr. Katze, Katze, I'm not sure how to 

24 pronounce that:. name. 

25 A It's Katze. 
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Q And then, wh@n you accually applied for a medical 

2 accommodation for the masking requirement, they did engage 

you in an interactive process and tried to come up with some 

sort of accommodation, even if it wasn't the one you wanted? 

A Exactly. They went against my medical advice from 

6 my doctor, and so, but. Justin worked out something and I 

capitulated and allowed, allowed t.he masking. Even though 

it. was difficult to br@ath in the masks. 

Q And the annual leave policy is chat you should 

10 request leave in advance, correct? 

11 A Yeah, that's correct, but they don't always, you 

12 know, I've never been turned down for leave no matter when I 

13 asked for leave, so wh@ther sick leave or annual leave. 

14 

15 

16 

17 

18 

Q 

A 

Q 

A 

Q 

Until? 

Until the Covid, until the Covid --

Yes. 

-- vaccine mandate came along. 

so, once you we.re requesting significant amounts 

19 of unplanned leave, that's when they decided to deny same-

20 day leave requests? 

21 

22 

A 

Q 

Yes, sir. 

And did they warn you that they were going to do 

23 that? 

24 A I, I believe the week before, they, you have the 

25 e-mail. They stated that they wei=e not going to allow me to 

Q 
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A As far as I know. I don't know the exact details. 

don't know what they, Mi=. Katze was not given an 

accommodation. He told me he put in tor a vaccine. Vihat do 

they call it --

Q 

A 

For vaccine exemption? 

Yeah, he put in for a vaccine exemption, and I 

guess he felt like that was handled poorly, so he didn't put. 

10 anything in for a vaccine, or testing. 

11 

12 

13 

14 

15 

Q But he complied with testing requirements, -right? 

He took tests? 

A 

Q 

A 

Yes, he did. 

And, Mr. Leggans, did he take tests? 

As far as I know, he did not buc I'm not 100 

16 percent sure. 

17 Q Okay, was he allowed to telework as an 

18 accommodation? 

19 A believe he used telework and leave, and he was 

20 assigned to an aeronautical area even though he was an 

21 aeronautical analyst. And it was an area which I was 

22 trained in, also, that could have worked temporarily, but 

23 as far as know, he did not test, but he --

24 

25 

Q 

A 

And his I'm sorry. 

According to the previous lawyei;, he said that 
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everybody t.ested, so I don't know if that.' s true or not. 

Q And in terms of Mr. Leggans, who received telework 

3 and leave, he requested an accorncnodation, coti;ect? 

As far: as I know he did. A 

Q And then, M.r;. Nahlik didn't supervise Mr. Leggans, 

7 

8 

10 

11 

12 

did he at that time? 

A 

Q 

A 

Q 

A 

Q 

No, he did not. 

Did he supervise Mr. Katz@? 

No, they worked in the same division. 

Oid he supervise Mi:-. Atkins? 

Atkinson, no, he did not. 

Atkinson, sorry. Just stand by for one moment. 

13 just want to check my notes. 

14 MR. DAILEY: Your Honor, I don't think I have any 

15 further questions. 

16 ADMINISTRATIVE JUDGE LIDOW: Okay, Mr. Lloyd, 

17 anything on redirect? 

18 REDIRECT EXAMINATION 

19 BY MR. LLOYD: 

20 Q Mr. Kroenung, in your opinion, was it possible for 

21 you to work somewhere that would have allowed you t.o remain 

22 in compliance wit.h the test.ing policy and avoid your 

23 discipline and termination? 

24 A Yes~ the Terminals Branch, the Image Prod-uct 

25 Library Branch; they both had their systems set up so they 
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MR. DAILEY': Thank you., Your Honor. So, the 

Agency has the burden to show three things by preponderant 

5 evidence; that this charge was sustained, the nexus between 

its charge and the efficiency of the service, and that 

7 removal was within the outermost bounds of reasonableness. 

8 So, let.' s walk through each one. 

First, t.he Agency has to prove by 

10 preponderant evidence t.hat. the charged actions occurred. 

11 This is an easy one to show because it I s undisputed. 

12 Appellant admits that he refused to test on August 8th and 

13 August 15th. 

14 Moreover, there's e-mails at Agency Exhibits 

15 5 and 6 from the Appellant., unequivocally stating he will 

16 not. comply with t.esting on those dates. So, the Agency's 

17 met. its first. burden to show thac. the charged act.ions 

18 occurred. 

19 The second action that the, I'm sorry, the 

20 second, excuse me. The second burden to show is that a 

21 nexus between its charge and efficiency of the service. 

22 This is another easy one because the overall charge is 

23 conduct unbecoming, but. the specifications that make up that 

24 charge are failing to comply with an Agency instruction of 

25 policy. 
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2 area that I was in, if they would have allowed me to 
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6 possibility that, to, to work that out, but they didn't want 

to work that out, and r could have taken leave on top of 

that., so which they didn't allow me. 

MR. LLOYD: Okay, and no further questions. 

10 ADMINISTRATIVE JUDGE LIDOW: Okay, and on that 

11 point, Mr. Dailey, anything further? 

MR. OAILEY: NO, Your Honor. 

ADMINISTRATIVE JUDGE LIDOW: Okay, thank you. 

12 

13 

14 All right., Mr. Kroenung, that concludes your 

15 test. imony. 

16 Let's do this; St.uart, can we go off the 

17 record for a moment? 

18 

19 

20 

COURT REPORTER: we are off the record. 

(Off the record. I 

COURT REPORTE:R: We are on the record. 

21 ADMINISTRATIVE JUDGE LI DOW: Okay, we 1 re back on 

22 the record aft.er taking a lunch break. It is roughly 12:40 

23 p.m. Central Time. Both sides are finished calling 

24 witnesses, and we 1 re going to proceed to closings, starting 

25 with the Agency since they have the burden of proof. 
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Now, the Board has well established, through 

case law, that. Agency has a legitimate government interest. 

in expecting its employees co follow instructions to ensure 

good order and discipline and mission accomplishment. 

In Archuleta v. Department 0£ Defense, the 

Board recognized the nexus for failing to follow 

instructions and the efficiency of the service, and the same 

thing holds through here. 

This is a legit.imate government inc.ere-st., 

10 excuse me, t.here is a legitimate government interest. in 

11 expecting employees to comply with Agency policies to ensure 

12 good order and discipline and ensure mission accomplishment. 

13 So, the Agency's met its second burden that there was a 

14 nexus between its charge and the efficiency of the service. 

15 So, finally, the third burden of proof the 

16 Agency must establish by preponderant evidence is that the 

17 pena 1 ty of removal was reasonable in this case. The Agency 

18 provided evidence in the initial Agency file that the 

19 Appellant received a Letter of Reprimand for the same 

20 conduct, which had no affect on changing his behavior. 

21 He continued to refuse to comply, and 

22 received a 10-day suspension. Within just a few days of 

23 serving that. 10-day suspension, he sent an e-mail on 

24 August 1st, which is located at Agency Exhibit 4, telling 

25 his supervisor my status on refusing to test has not, nor 
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will it change. 

Again, that was like three days after serving 

3 a 10-day suspension. so clearly., the 10-day suspension 

didn • t even move the needle or was affective at all in 

5 cui;bing his behavior. And then1 without missing a beat, he 

refused to comply once again on August 8th, at which time 

7 his supervisor initiated the removal process. 

You heard testimony from t.he supervisor 

stating that he had no confidence that the Appellant would 

10 perfocm his duties going forward because what's to say that 

11 the Appellant won't subjectively and unilaterally disagree 

12 with another Agency policy; this time, say, one that• s 

13 mission-related and decides he's not going to follow that? 

14 Your Honor, I'm not overstating it when I say 

15 that in an intelligence agency like the NGA confidence in 

16 your employees' willingness to follow Agency policy, even if 

17 they happen to disagree with it, is critical to mission 

18 success. 

19 The Agency cannot have employees unilaterally 

20 choosing to disregard policies because they subjectively 

21 believe the policy was inappropriate or ineffective, and 

22 that's what happened here. Management tried their best to 

23 get him to comply. He never would. He said he never will. 

24 You heard the supervisor say that his lack of 

25 confidence ist"l't just about the testing .requirement. It's 
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management could have done so that the Appellant could avoid 

2 testing. He wanted to continue ir.aking significant amounts 

of leave. He wanted additional ir.elework beyond what the 

standard policy allowed. 

The problem is that he was seeking deviations 

from the leave policy and the telework policy for 

7 philosophical reasons. His request for last-minute leave 

8 and t.elework beyond normal Agency policy were not due to 

medical or religious concerns. 

10 Absent a legal obligation to provide an 

11 accommodation, like there is with a medical or reli-gious 

12 concern, it I s within management's disci;etion whether or not 

13 to deviate fi;om telewoi;k oi; leave policy. 

14 Here you heard management say that there was 

15 mission degradation. Not knowing when or if he was going to 

16 come in on any given week caused his co-workers to pick up 

17 his slack. Also, management. made the determination that 

18 training he was in at the time needed to be in-person. 

19 While the Appellant may disagree., it's well within 

20 management's discretion to make that call. 

21 In fact, there I s no evidence to suggest that 

22 those management. decisions were retaliatory or abuse of 

23 discretion. In fact., you heard c.he Appellant testify that. 

24 when he provided medical documenc.ation for a medica 1 

25 accommodation fo:r mask wearing, ~hey approved the 
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about the next pandemic. It's about the next mission-

2 related policy that. th@ Appellant happens to disagree with. 

confidence in you:r employees' willingness to follow Agency 

policy, even if they disagree with it, is c:ritical. 

That's why the superviSOt", the Proposing 

6 Official and the Deciding Official all agree that not only 

was removal reasonable, it. was absolutely necessary. So, 

the Agency met it's third and final burden by showing that 

removal was both reasonable and appropriate in this case. 

10 Now, let's talk for a moment about some of 

11 the defenses raised by the Appellant today. first, the ooo 

12 policy, the testin9 policy located at Agency Exhibit 1 was a 

13 lawful policy in effect at. the time the charged conduct 

14 occurred. Full stop. There's no quest.ion that the policy 

15 was lawful and applicable to the Appellant. 

16 At no time, even to this day, was there any 

17 findin9 that the DOD testing policy was unlawful. In fact, 

18 the EEOC, who are the arbiters of the ADA and Rehab Act, 

19 said it was lawful. so, regardless of how the Appellant 

20 subjectively felt about the policy, it was undisput.ably 

21 lawful, a lawful policy which he was required to follow as 

22 an Agency employee. So, that defense doesn 1 t really hold 

23 any water. 

24 second, there as no reasonable accommodation 

25 in this case. Appellant argues that there were things 
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You also heard him say that they approved his 

last-minute leave request up uncil the time it became a 

problem. so, it's disingenuous to try to paint management 

as vindictive in this case 1 you know 1 we're he.re solely 

because of the Appellant's choices. 

Additionally, the Appellant, th.rough 

stipulated fact, at.tempted to make some argument. chat the 

policy was inconsistently applied to other employees. In 

10 order for inconsistencies to be material, the other 

11 employees should be siinilarly situated comparators. 

12 In Fox v. Department of the Army, the Board 

13 held that in order for employees to be deemed similarly 

14 situated comparators must have reported to the same 

15 supervisor and subjected to the same standards of conduct. 

16 and engaged in conduct similar to the Appellant. without. 

17 diff erent.iat.ing or mitigating circumstances. 

18 Now, in fox 1 the Board acknowledged that the 

19 comp-arator employees were not under the same supervision; 

20 therefore, the Board found that they were not similarly 

21 situated employees. Here, Mr. Glascock, Mr. Katze, Mr. 

22 Leggans and Mr. At.kins all had different supervisors than 

23 the Appellant.. 

24 You heard Mr. Nahlik testify that no other 

25 employees under his supervision, other than the Appellant, 
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engaged in this behavior. Therefore, like in Fox, the 

2 Appellant has not shown that there were similarly situated 

3 employees who we:re tteated any diffe:rently. 

Now, even though 1:.he analysis could end the.te 

5 because they had different supervise.ts, these employees also 

did not engage in conduct similar to the Appellant without 

7 differentiating or mitigating circumstances. Which is 

6 required by t.he Board in Fox v. Department of the Army. 

Mr. Katze test.ed from home, but complied wit.h 

10 testing. Mr. Glascock disagi:-eed with the testing policy, 

11 but complied with testing. so, the first two have no 

12 similarities to the Appellant because they both complied. 

13 Mr. Leggans requested and received a 

14 reasonable accommodation for test:ing. The Appellant never 

15 requested a reasonable accommodat:ion. So, Mr. Leggans isn't 

16 a comparable employee. In terms of Mr. Atkinson, it's 

17 simply unclear what his situation is because it's based on 

18 secondhand witness perspective and it just can't hold much 

19 weight in terms of credibility. 

20 It's conceivable t:hat he had an accommodation 

21 or he complied with testing and didn't want to tell his 

22 like-minded friends that he subjected himself to testing. 

23 Regardless, he had a different supervisor, so Mr. Atkinson 

24 is not a comparable employee. 

25 so, going back to the Board's definition of 
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That, coupled with the fact that there were 

2 serious concerns from his supervisor about whether the 

Appellant would follow policies it.hat he happened to disagree 

with in the future, whether it's another pandemic or a 

5 mission-specific policy 1 made removal not only within the 

boundaries of reasonableness, it was absolutely necessary c.o 

7 bring confidence to the supervisor and ensure mission 

8 success. 

So, we just walked through each element. for 

10 which the Agency has the burden of proof, and showed the 

11 Appellant's defenses didn't hold water, relied on no 

12 speculation 1 pointed to i;eal evidence along the way I and 

13 cleai;ly established that the Agency met its bui;den. 

14 So, as a result, Your Honor, the Boa rd should 

15 uphold the action in this case. Thank you. 

16 

l7 

18 

19 

ADMINISTRI\TIVE JUDGE LlDOW: Okay, thank you. 

Mr. Lloyd? 

CLOSil'lG STATEMENT ON BEHALF OF THE APPELLANT 

MR. LLO'lD: Thank you 1 'loui; Honor. Mr. Kroenung's 

20 closing i;emarks and testimony put forth today in his 

21 submissions and in his testimony; they 1 re going to speak to 

22 points two and three of opposing counsel's presentation and 

23 burden of proof, the nexus bet.ween the charge and the 

24 efficiency of the service and the question of whet.her the 

25 penalty was1 administered in this case was reasonable or 
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similarly situated employees, not only did none of these 

2 employees have the sam@ supervisor, none of them engaged in 

conduct similar to the Appellant. 

factors like the Appellant not requesting 

accoTModation1 or the fact that the Appellant was supposed 

6 to be undergoing in-pee-son training make the Appellant's 

situation unique. So, despite the assertion, there 1 s simply 

no similarly situated @mployee in this case. 

So, ovec-all, their defense the DoD policy was 

10 lawful and in effect at the time1 and thei;e's no cc-edible 

11 evidence that there wec;e similarly situated employees who 

12 wec-e treated differently. so, after detei;mining that the 

13 Appellant's defense do@sn' t hold any water, we' re back to 

14 where we started. 

15 The Agency has the burden to show three 

16 things. Its charge was sustained; that's undisputed. No 

17 question he engaged in the conduct. Two, the nexus between 

18 its charge and the efficiency of the service. No doubt 

19 there's legitimate government interest in expecting 

20 employees to comply with Agency policies. 

21 And thr@e, removal was within the most 

22 outermost boundaries of reasonableness in this case. The 

23 Letter o.f Reprimand didn't change his mind. Ten-day 

24 susp-ension didn't change his mind. After= the 10-day 

25 susp-ension, he said he will still continue his conduct. 

not. 
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So, shortly after Mr. Kroenung learned of the 

testing mandate that would begin on December 13th, 2021 he 

went on sick leave and then an extended period of annual 

leave. And from the time he returned from that leave, or 

soon after, the Agency 1 the testing mandate that the Agency 

enforced was under a cloud of a January ruling from the 

Southern District. of Texas that found that Executive Order 

14043 was likely unlawful. 

10 The Judge issued a nationwide injunction, and 

11 that injunction .remained until the Executive Order was 

12 rescinded, I believe in May of last year. Mr. Kroenung was 

13 aware of this ruling. He was also aware of .reports 

14 prevalent at the time that the omicron variant was mild 

15 compared to earlier variants. 

16 He was also aware of reports that the 

17 vaccines that the Executive Order required, along with the 

18 test that the Agency required, had only received emergency 

19 approval from the FDA. They did not have the benefit of the 

20 full process of the approval for drugs and devices. 

21 He was aware of multiple reports, reflected 

22 in his submitted exhibits, that the FDA found many of these, 

23 the tests that had been disseminated on the market, were 

24 faulty and the FDA recalled them. Reports, furthermore, 

25 indicated that the tests that were not recalled were often 
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inaccurate. 

We submit that Mr. Kroenung was reasonable in 

3 hesitating at the prospect of paxticipating in a mandate 

that emerged from an emergency landscape that seeme-d chaotic 

5 to him and unlawful. In order to wo.tk with his Agency 1 he 

offered to use leave, to use leave without pay to give 

7 himself the space he needed in order to avoid testing 

6 wit.hout running afoul of the Agency's operational need. 

He offered telework and to be moved to other 

10 parts of the Agency where he would not need to be present in 

11 the buildin9 to perform his duties. The Agency refuted that 

12 gestuce and, instead, pursued a path that ended in his 

13 termination, despite the fact that they had often relied on 

14 telework for their operational needs at other times during 

15 the pandemic. 

16 By the time that t:he Agency fired him, Mr. 

17 Kroenung was also aware of several of his co-workers who had 

18 been allowed a variety of different arrangements to 

19 accommodate to their objections -co testing. we submitted 

20 testimony that Andy Katze was allowed to test at home with 

21 his family members attesting to his tests. 

22 We have testimony from Mike Glascock that at 

23 an office Christmas party occurred without the requirement 

24 that attendees test before attending, and that was in 

25 December of 2022. 
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2 speaking of t.he comparator question, we need to keep that. in 

mind. 

so, this brings us to the question of what 

5 Mr. Kroenung was doing that could be harming the mission. 

And that seeks, you know, the nexus between the charge and 

7 the efficiency of the service. Vie have the assertion of 

8 mission degradation, but Mr. Nahlik did not seem to be sure 

what Mr. Kroenung was doing over at Geo areas, or how the, 

10 or what the t.raining was doing to help him. 

11 He1 that he could be certain that Mr. 

12 Kroenung 1 s request for leave and accommodation was 

13 contributing to mission degradation seemed inconsistent with 

14 his testimony where he didn't really seem to know exactly 

15 what Mr. Kroenung was up to. 

16 We heard from Mr. Kroenung' s Direct 

17 Supervisor, his Recommending Official and his Deciding 

18 Official. And none of them could any specifics abo·ut how 

19 telework led to mission degradation in this particular 

20 concept. 

21 Mr. Kroenung objected to testing because he 

22 said it was unlawful, and he specifically named the 

23 Americans with Disability Act. 'J'he ADA limits the 

24 circumstances under which an employer may make medical 

25 inquiries. 
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We have testimony from, that Dave Atkinson 

2 never tested, but was allowed to attend in-person meetings 

when management so desi.red. we have that testimony from a 

close f.riend of Mr. Atkinson. 

we also have testimony that Don Leggans also 

6 received an accommodation to testing. And to the question 

whether that's an appropriate comparator under ~ox, I think 

that we need to remember that, as testimony from Ms. 

Williams indicated, this is an anomalous situation where 

10 everybody who"s walking- into the workplace is being required 

11 to test for a disease. This was not something that occurs 

12 on the day-to-day, and it seemed to be a novel challenge for 

13 everybody in the Agency. 

14 But the purpose of a test for a disease is to 

15 determine the presence of a disease, and that can occur 

16 whether, regardless of who the supervisor is and what the 

17 job duties ac-e. The only .relevant question for a test 

18 looking for a disease is whether the person has the disease, 

19 and whether they' re in the presence of other people. 

20 And so, because of the anomalous 

21 circumstances, we need to keep that in mind as we address 

22 the question of comparators. The comparators here are the 

23 other people who were present in the building. 

24 some c-eceived accommodations and could attend 

25 work, either without testing, or the visitors who could come 
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As for the discipline for his not t.esting, 

those disciplinary documents reference "Reference C." And 

Reference C turns out to be "The Consolidated Department of 

Defense coronavirus Disease Force Health Protection 

Guidance, Revision 2, 8-August, 20:22:." 

That document references Executive Order 

14043, which was enjoined as of January, 2022. It does not 

appear to reference any further authority to the question of 

t.est.ing. And so, on these two legal points, the application 

10 of t.he ADA in this particular context., and the legal 

11 authority for the testing mandate, Mr. Kroenung .requests the 

12 opportunity for briefing and would welcome the opposing 

13 counsel's opportunity to brief, as well. 

14 Now, this is important because it gets to the 

15 heart of what prohibitive personnel practice is in play 

16 here. According to th@ PPP, Mr. Kroenung is entitled to 

17 reassurance that he is judged on his merits, not by other 

18 factors. 

19 I-Jere we have acknowledgment that he was not 

20 formally disciplined in the past, and that testing was not 

21 part of his job description. His removal has to do with 

22 whether he would test or not, not his job performance. And, 

23 again, it. goes to the nexus bet.ween mission efficiency and 

24 the charges. 

25 He's also entitled to protection if he is 
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making others aware of unlawful activit.y. In this case, 

2 t.here are no other options for him. He was not a religious 

3 objector, and he was not somebody with a medical issue to 

testing. He alerted his supervisor of the situation and his 

5 feelings and thoughts that the testing mandate was unlawful. 

Now, what if he is right, that it was not 

7 lawful? There doesn't seem to be any other options for him 

6 to, or any course of action t.hat he could take, apart from 

t.he actions chat he act.ually did take. 

10 Mr. Kroenung's termination is unjustified 

11 because it was not based on his performance and it was 

12 unjustified because the guidance creating the testing 

13 mandate was, at best, not clearly lawful or, at worst, 

14 unlawful. 

15 And so, therefore., the nexus between the 

16 charge and the efficiency of service has not been 

17 established by preponderance of -che evidence. And to the 

18 question of whether the penalty was reasonable under the 

19 circumstance also, again, has no-c been established. 

20 Mr. Kroenung was right to do what he did, and 

21 he didn't have any other options given his situation. He 

22 should be reinstated with backpay. Thank you, 'four Honor. 

23 

24 

ADMINISTRATIVE JUDGE LIOOW: Okay, thank you. 

And, Mr. Dailey, J'll 9ive you the last word 

25 if you want it. 
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2 something that, ultimately, ends up being an issue at some 

future point, I'm sure, you know., there will be perhaps 

avenues to address it, but that• s not going to be something 

5 that we I re 9oin9 to be addressing in the course of this 

hearing. 

7 so, with that, unless anyone has any other 

8 questions, I can go ahead and close the record? 

lO 

11 

MR. DAILEY: Thank you., Your Honor. 

MR. LLOYD: Nothing further, Your Honor. 

ADMINISTRATIVE JUDGE LJ00\\1: All right, Stuart, we 

12 can go off the record. 

13 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

COU~T REPORTER: We are off the record. 

(\vhereupon, at 1:00 p.m., the 

above-entitled hearing was 

concluded.} 
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CLOSING STATEIMENT ON BEHALE' OE' THE I\GENCY 

MR. DAILEY: Thank you, 'four Honor. Yes, just to 

highlight a couple points real quick. l don't think post-

headng briefs on the illegality of the DOD policy is 

necessary in this case. The fifth Circuit he references was 

6 specific to the vaccination. It's clear that there was no 

injunction on a testing policy. To this day, the DoD 

testing policy has neve-r b-een declared illegal. 

The EEOC who arbitrates typically that ADA 

10 and Rehab Act has declared the DOD testing policy was within 

11 compliance with the ADi\. so, I think this is just a red 

12 

13 

14 

15 

16 

herring 

briefs. 

further. 

both for 

that we don't need to fol low-up on in 

Other than that, Your Honor, I don't 

Thank you. 

I\DMINlSTRATIVE JUDGE LI DOW: Okay, 

those closings. And at this point, 

terms of legal 

have anything 

well, thank you 

unless anyone 

17 has anything else they want to add or discuss on the record, 

18 I think we can go ahead and close the record and it' 11 be 

19 ready for decision at that point. 

20 Okay, and would just add, to the extent, 

21 Mr. Lloyd, that you were asking for, you know, a 

22 supplemental briefing on the question of the legality of the 

23 policy, just for purposes of keeping the record clear, I' 11 

24 deny that motion. 

25 I mean, that was an issue that was never 
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that I am a direct record court reporter doing 

business in the State of Illinois; that I 

reported verbatim the foregoing proceedings 

10 and that the foregoing is a true and correct 

11 transcript to the best of my knowledge and 

12 ability. 

13 

14 

15 

16 
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